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'Renewal' not good for Rainier Valley 

Thursday, October ?9 2006 

By DANIEL FINK 
GUEST COLUMNIST 

"Community renewal" is on the way to Southeast Seattle. According to the city's proposed plan, it 
involves removing the neighborhood's citizens from their property. 

This evening, at 6:30 p.m., the city of Seattle, through the Southeast District Council, will hold a public 
forum at the Rainier Cultural Center to sell its proposed "Community Renewal Plan." Essentially, the 
plan involves declaring the entire Rainier Valley "blighted" under Washington's Community Renewal 
Law. This, in turn, would give the city the power of eminent domain over the neighborhood -- that is, 
the power to kick people out of their homes and small businesses and possibly transfer the property to 
someone else. 

According to the city, the proposed plan is necessary to eliminate "blight" in Rainier Valley. However, 
the city already has the power to deal with specific, individual properties that are truly blighted. It wants 
to use the Community Renewal Law because doing so would allow it to condemn large swaths of land 
to make way for new retail and residential development. 

The city insists the power of eminent domain is necessary to attract private investors to Rainier Valley. 
But there are a number ofmajor, privately funded construction projects already planned or under way. In 
other words, development is already occurring as it should: through the market, with willing sellers and 
buyers negotiating a fair price. If the city grants itself the power to take property by force, such private 
efforts will be thwarted. 

To sell its plan, the city is paying for a slick advertising campaign complete with rosy predictions about 
fUture development. A consultant is presenting outreach events and glossy publications to the 
community. 

The presentations are misleading and confusing, to say the least. For example, one flier suggests the plan 
will "preserve the diversity of SE Seattle," "preserve affordable housing," "encourage economic growth" 
and "reduce displacement." How any of those things will be accomplished by forcing Rainier Valley's 
diverse and hardworking residents from their property is beyond me. It is not surprising that many of the 
presentations do not even mention eminent domain. Those that do insist it will be used only as a last 
resort. Last resort simply means ifyou're unwilling to sell, you're gone. 

Just as misleading, the city emphasizes the below-average incomes and above-average poverty and 
crime rates that exist in Rainier Valley to justifl eminent domain. 

But that's a smoke screen because those problems have absolutely nothing to do with many of the 
properties the city wants to demolish. Moreover, the city has legitimate tools for dealing with crime and 
poverty. It can increase police presence or fund neighborhood watch programs. It can offer tax credits 
for small businesses. 
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My wife and I are lifelong residents of Rainier Valley and want to be part of its renaissance. We have 
worked hard and have taken financial risks to purchase and renovate property here. We believe that the 
area is turning the corner. We hope to see our hard work and investment pay off. 

Many Rainier Valley residents, however, are newcomers. They are honest, hardworking people. Many 
came here to escape oppression from the governments in their home countries. Now they face 
displacement by the government of Seattle. 

They and all residents of Rainier Valley should turn out tonight to let the city know they won't stand for 

Daniel Fink is a property owner and lifelong resident ofRainier Valley. 

O 1998-2007 Seattle Post-lrttelligencer 
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Blight Flight 
Rainier Valley agency idea draws heat 

By CYDNEY GILLIS 
Staff Reporter 

First came the gasps over the city's definition of affordable housing. Then 
came thejeers about how the city wants to keep the poor fi·om being 
displaced as the wealthy move into Rainier Valley. 

After that, last Thursday's public meeting on a city proposal to use eminent 
domain in southeast Seattle turned into an outpouring of emotion fi·om those 
opposed to the plan. 

"I have three properties in this area, and I've worked damn hard to get what I 
have," Rainier Beach resident Fai Mathews told city officials. '1\J~obody is 
going to walk in and take nothing from me because that's my whole life." 

The majority of the 175 people who attended the forum at the Rainier Valley 
Cultural Center shared Mathews' sentiment, with one calling the city's idea to 
create a "community renewal agency" - one with the power to condemn 
property - a boondoggle. 

The proposed agency, explained Steve Johnson, interim director of the city's 
Office of Economic Development, would help facilitate investment and 
strengthen commercial nodes, particularly around the light rail stations 
coming soon on Martin Luther King Way South and Rainier Avenue South. 

Johnson showed a rendering of a five-story "town center" of offices, housing 
and retail in place of the Firestone and Schuck' s currently at Rainier Avenue 
and South McClellan Street. In another rendering, a Safeway sign adorned a 
commercial development on Martin Luther King Way near Othello Station. 

Such developments, Johnson said, will require larger parcels of land that a 
community renewal agency could assemble by buying or condemning smaller 
parcels. The plan includes giving the Seattle Housing Authority the right to do 
strictly commercial development and, among the negatives, requires declaring 
Rainier Valley a "blighted" area, Johnson said. 

But Rick Hooper of the Office of Housing said the city will work to ensure 
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that some condos are affordable and provide funding to nonprofits to build 
reasonable rentals. The gasps and jeers began when Hooper defined 
"affordable": rentals aimed at people making $30,000 to $50,000 a year, and 
first-time homebuyers making $40,000 to $70,000. 

At the end of the presentation, when a city-paid facilitator called for breaking 
into small discussion groups, the audience refused, then took a vote, with a 
third opting to join a small group downstairs and two-thirds staying in the 
center's theater. 

One of them was Kwan Pong, a laundromat and property owner whose 
daughter interpreted Chinese for him. He questioned why more actual 
property owners weren't represented at the meeting. Others claimed that the 
9,000 meeting notices the city sent out looked like junk mail. 

"As soon as our investments are worth something," business owner Rod Tim 
said, "we're going to be thrown out for some gigantic developer who never 
lived down here." 

That, said Michael Bindas, an attorney with the Institute for Justice, is what's 
wrong with the city's plan: It can't presen~e diversity and affordable housing 
by taking away the homes and businesses of Rainier Valley's diverse, 
working-class community for private development. 

"You guys are so busy concerned [beingl about these damn Safeways and 
these other businesses, what about children in this area?" Mathews asked. 
"What about the jobs you guys promised from Sound Transit?" 

"I know about your promises - they're empty, and I'm tired of empty 
promises." 

~Eventl 

A new group called MCOM (Many Cultures, One Message) has formed to 
oppose the use of eminent domain in Rainier Valley. It plans to urge that the 
city cut funding for exploring the idea at a City Council budget hearing set for 
Mon., Oct. 30, 5:30 p.m., at City Hall, 600 Fourth Ave., Seattle. 
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Condemn lightly 

Sunday, November 19, 2006 

SEATTLE POST-INTELLIGENCER EDITORIAL BOARD 

Sound Transit's light-rail line will fuel redevelopment in Southeast Seattle. With government creating 
the conditions for economic renewal, it makes sense to have formal community involvement in shaping 
the changes. 

But the city's role must be limited. Forget using the power of eminent domain to acquire, assemble and 
sell properties for redevelopment. 

The city doesn't seem ready to foreswear using use its power to take land with compensation for public 
projects. The administration has completed a study that could lead to a concerted community renewal 
effort under a state law that, among other things, permits use of eminent domain. But Mayor Greg 
Nickels is months away from sending any proposal to City Council for its consideration. 

The city has land use powers and investments that can properly aid renewal. But even the talk of 
eminent domain has created an emotional atmosphere. And redevelopment is just the type of eminent 
domain usage the public rightly finds most offensive, whether it ends up being for a tacky strip mall or 
an attractive urban living project with condominiums, low-income housing and retail outlets. 

In the wake of a widely criticized U.S. Supreme Court decision on eminent domain, Washington state 
residents heard a lot about it couldn't happen here. As Seattle attorneys for the Institute for Justice point 
out, this case shows it can. The Institute's William Maurer says Renton recently looked at eminent 
domain for one area before rejecting the idea and Auburn could be headed toward it after declaring 
much of its downtown blighted. Stronger guarantees fi-om the state Legislature are in order. 

Leslie Miller, president of the SouthEast District Council, would like to see the redevelopment 
discussion get back to how communities can help shape their own future. Indeed. The discussions are 
vital. Spokeswoman Marianne Bichsel said Nickels expects Southeast Seattle to see the city's biggest 
changes in the next five years and he wants current community members to benefit. 

The Nickels administration has an excellent policy of increasing the attention paid to Southeast Seattle. 
Getting eminent domain and its powers off the table would help the city get back to building fair public- 
private partnerships that spur creative developments fitting community values. 

O 2~998-2007 Seattle Post-luttelligertcer 
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January 16, aoo7 

Condemnation 
Putting Renewal at Risk, Neighbors Reject City Proposal 

BYCydI~Gillis_ 

A fight in Rainier Valley to stop the city from condemning property for commercial development 

is over, at least for now: Last week, in the wake of a leaked report showing strong public 

opposition, the city said it's dropping the proposal. 

"The condemnation piece is off the table," said Marianne Bichsel, spokeswoman for Mayor Greg 

Nickels. "People didn't like it." 

Opponents aren't jumping for joy yet, however, because they say a community vote on the issue is 

still coming Wednesday, January 24--and Nickels's support means anything is possible. 

The proposal allows the city to declare Rainier Valley a blighted area under the state's Community 

Renewal Law, and to create a new city agency with the power, through eminent domain, to 

condemn property in commercial zones that include homes along Rainier Avenue South and 

Martin Luther King Jr. Way South. The plan would have started at two intersections where the 

city wants retail and condo development around Sound Transit's future light-rail stations. 

With light rail expected to drive runaway development in Rainier Valley, supporters say the 

community renewal agency would have included a citizen oversight board that could have guided 

development and protected the area's low-income housing and small, immigrant-owned 

businesses. Opponents, however, howled that the agency would have helped wipe out affordable 

housing and independent businesses by using eminent domain to facilitate giveaways to private 

developers. 

"Taking property from individuals for shops or condos is wrong," said Pat Murakami, a Rainier 

Valley business owner and member of the Southeast District Council (SEDC). 

Back in March, the SEDC agreed to collect public input on the idea for the ci·ty's Office of 

Economic Development, which paid for outreach consultant Angela Tarah to present the idea in 

community meetings, council president Leslie Miller said. 
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A report Tarah wrote in December shows there was conflict from the get-go. Critics said the 
planning group in charge of writing the proposal didn't represent all of Rainier Valley. The group 
included low-income housing developers from HomeSight, the Mount Baker Housing 

Association, SouthEast Effective Development (SEED), and the Seattle Housing Authority, all of 

which stood to get grants from the new agency. 

Due to disagreements in the group, the actual outreach time got cut from five months to two, the 
report says, with few volunteers stepping up to do things like pass out information. If they did, 
Miller said, they were seen as supporting the proposal. Many didn't want to be associated with it, 
SEED director Earl Richardson said. 

A survey taken at a public forum last August showed opinion was nearly split on the idea. By the 
time of a second forum in October, a new survey showed that 75 percent of the respondents either 

opposed the stated plan or any plan involving condemnation-something Tarah credits to 
opposition from Murakami and a group of property owners who say the city has no business 
taking land for private developers. 

Miller disagrees, saying community renewal would have addressed displacement and created 
affordable housing for low-income, minority families in the South End. "The majority of people in 

southeast Seattle are people of color," she said. "If we lose them, Seattle loses them. I think that's 
huge for us as a city." g 

--···-····· 

All contents O Index Newspapers, LLC 
1535 Ilth Ave (Third Floor), Seattle, WA 98122 
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Locar Digest 

Pastor wants bias law repealed 

Ken Hutcherson, senior pastor at Redmond's Antioch Bible Church, filed an initiative Friday to repeal 
a state law banning discrimination against gays and lesbians. 

The law, passed early last year, adds sexual orientation to a state law that bans discrimination based 
on race, gender, religion and other categories. 

Hutcherson must gather signatures from at least 224,800 registered voters by July 6 to put the 
initiative on the November ballot. 

An effort last year to overturn the law failed when the referendum's sponsor, Tim Eyman, didn't 
gather enough signatures to qualify for the fall ballot. 

Seattle 

Regulators approve chinook plan 

A plan to restore chinook salmon runs in Puget Sound was officially blessed by federal regulators 
Friday. 

The National Marine Fisheries Service, which oversees recovery of the fish, issued the plan, which 
relies largely on habitat restoration and protection with attention to hatcheries and fishing as well. 

Much of the plan, which was released for public comment a year ago, was crafted by local groups 
organized in 14 major river basins of the Sound. Its success is also expected to depend heavily on 
work at the local level. 

The fish, the largest salmon in the region, is listed as threatened under the Endangered Species Act, 
which requires a recovery plan. The chinook's decline is blamed on water pollution, habitat loss, 
overfishing and hatcheries that can overwhelm wild stocks of the fish, among other things. 

Seattle 

School survey asks about make-up days 

The Seattle School District has launched an online parent/guardian survey to determine how to make 
up five school days canceled because of bad weather. 
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The district's contract with the Seattle Education Association (SEA) calls for make-up days to be 
added at the end of the school year. This would mean that the last student day would be Wednesday, 
June 27. However, the district and SEA are exploring other options, and would like to have input from 
parents and guardians. 

The link to the survey can be found at: httt~: llwww.seattl~olsp~~~x,dxml . 

The deadline for responses is midnight Monday. 

Seattle 

Nickels drops community plan 

Mayor Greg Nickels has dropped a controversial "community renewal" proposal for southeast Seattle 
that drew loud protests because it would have expanded the city's power to take private property. 

The Southeast District Council, a neighborhood group, was scheduled to take up the city's 
"community renewal" plan at a Wednesday meeting. But council President Leslie Miller said Friday 
that she learned from the mayor's office the renewal proposal was "off the table. 

In a letter to Miller, Deputy Mayor Tim Ceis said the proposal was shelved because it lacked clear 
support among Rainier Valley residents. 

Everett 

Police investigating suspicious death 

Everett police are investigating what they're calling the "suspicious death" ofa man whose body was 
found Thursday night in an apartment complex in the 600 block of West Casino Road. 

The man had not been identified Friday night. Police described him as a white male in his 30s. 

The Everett Fire Department was first on the scene, responding to a call about an unconscious man, 
and called police at 6:49 p.m. 

Anyone with information about the death is asked to call Everett police at 425-257-8490. 

Seattle Times staff and news sewices 

Convrirrht ~i: 2007 The Seattle Times ComDanv 

ht~p://seattletimes.nwsource.com/cgi-bin/PrintStory.pl?document id=2003 53 3 1 86&slug=d... 7/23/2007 



1 1P~i~·8 -i: ~iqht future 
i 

Hjgh(ilnd,~.~·:D~6Fsa 
*~n·~i~. 

edn A. Rgdf~ii~d~;:-'.-- :·;-~-: largest residential area just east of · 
~·i 11~19~-'`~~ a~~.:~6urnal Ddnn~i~~;~l;~ :;:::-jiiInterstate 405 ~ and centered along I,·nu~wE~aL:: 

Northeast Sunset Boulevard. 
i :,-~:RE~P~-~P~bf-t~e Renf:on . Th,,ity has worked for years to 
·i.~.:;~E~i~~Li~dSI,h~ng ;~.:th.;"i".'age~ i:change that; and the public will have 

r pl$nty of.sa-y about the final plan to 
MOMQAY ' Febn~ary 27, 3006 ·:i -~ decaded.and shppin~i~as that - revitalize.the Highlands, said a key 

-) Ir::~·in~bigbi~ii~~(cs;;i;l -;dty dificli who oiten talies the ~jt ·meaiit. to'~dtic~einn a;n :brunt cjf the·residents' criticism. 
I----, i; I ·;: · enti~e:nej~bbrhbbd. becausk th-- . "It's not like this is ~oing tojhap- Should you fear a leqal,landqrab? i,i;;;-I; ·· ;;· pen in the middle'of the! night," said 

I,"~r~~~i·rj~sd~s'thatiserve i~lii~ir-~us-~..Alex' Pietsch, admir;istrator of the 
~citjr's- DCpartrnent of Economic 

i.-.-;; I"d·j~t(s:~~st that th~rC?~ ~L1·e too. n;a~l~y ·: 
:,i·~~:-~F~~~rina chunk~e citjr's See BLIGHT. A1Z 

Bliglat ina subi~banVer~sion ofurban opment toa thirdparty.,; their ian~;_ \[, 'I~ie:can get more'money forredevelt~pment. 
expressed by .aeveloping-the property on't often 

Keolker, who has made.armed ~ith a newly updated passionatel3i at a recentmeet- ourselves,". he said; declarea neighborhood as 
CONTINUED FROM Al neighborhood renewal one of and invigorated nuisai~ce ordi-: ing of the Highlands Commun- . But the city ha~ the'law and blighted in order to.redevelop 

the hallmarks of her years in nan(:e and a maiket analysis ityA~SoCiBtion.'They were 'legalereCedent oriit~i;side,ifit it, because the process is 
UeS%lol?ment. Neighborhoods office,willt~alkabquttheHigh- thatshowshome·valuesinthe upsetthatele6teaf~Cialsdid~ chooses to take advantage oi e~i~pensive and difficult, 
andStrategic Planning. .lands in her State ~Higl~a~dsare typica~y lo~er,n't ~t~nd the meeting, butthe., them..The;city couldn't act DiJulio said.. · 

One powerful tool city offi- of the~ City ad- than ·tho$e' in tither:paitsr:ol ~City eout~cj~ has·yet to see a ~sbitrarilyor ca~riciously'and Pietsch, Renton's top devel- 
cials have is the right to con- dress 'CV~ednes~~ the citjr: Thrit's one definition, formalprqpQsal~-omci~i~i~ystaff. · any 'conderm?ation.proceed- opirient official, said the.city 
demn property, especially if day. of blight. ..:~~hatworrie's them;:in par- ings could end up in court to, is worldng on new zoning pro- 
it's blighted. They haven't yet One idea is for 'r-his.right ·df;·enii;;~~~:-l·tiEuiar is~that~:t~e .city'hasn't determine whether thdy meet . posals and possible public - 
decided whether they willuse the ubiquitous do;i~aih:has some as~~~S~ ~i~uled oLt:thei,uSe :ofemi~Ilent definitions of public good. :investments for the Highlands 
it in th~ Highlands. duplexes and :derits;6f the R~ Highl~i~" domairi'.-i~;i: :li':-I- SteveDiTulio, aformerKent andwillpreSentaland-useplan 
i .Norhave thby designated small.homes·to conc$mc'd aboui~th~ir'p~vatei-:( i"'Iliejr~ide~s;~tlygf city attdiitBywho now repre- to the City Couricii.l~ter. 

ally neig:bborhood as'blight- givewaytotown- ~1(8thy prop~.rig~i~Sand the:fiiture what they.tqarittq~~ol sup~r- sents govenunent.andproper- City.staff hasn't yet figured 
ed. adecirionthe Cih·Council hales,:which s Keollrei--'.j the dhr·wiU ube.its ~C'th em t0ltake over ,s'aid pro~ceedings, said that gov- plan, he said, but he recog- 

ofthei~horries. Thkywonaerif Fmpdse;ii~uB:We don!t'want, ty own~rs in eminentdomain out how to implement the 
willmake; condultant char- 
'·But if they do, condemna- acterizes as."the next ge~ei-a- ordinanceto ai~u~t~kjrpei~ .Howard McOmbei;:.&'real ernment clearly'has theright nizes that residents are,inter- 

tion' --· or-the use of e~inent ;tionls new single,fainily h6us: borhood is'blighted.:::'~ :::-itri--:CstBte agin~ari~ pyo~erty ~ to redeirelop~~blighted areas. ested in the city's position on 
?9maii~~·:CqF~ldi~avesweeping ing," They'renotoi~,~;seaocbn- adviserto the Highlands Com-. .The definition of·blight is condemnation.Heasksforthe 
implicati~bS foSurhole neigh- I : GdvemmeentsypiCally 2lse demriing the worst:piope~ties~ community's patience as it ': m~iiiitjrAssoci~atipn,H~liire~ in : made bythe local ~ovemm~nts, 
Ij~rhoqd~.and not just indi- amii~eht domairifor.a greatdr and goingafter absenteeland-P the Highlands and'liassoldreal '.he said, following certain stan- prepares the plan. vidual progerties. public good or use, such as lords:Buttheypref~ra cha~Ce estateforabou~30'years. '~·~i~ dards.Some Ifblightedareas" "The Highlands neighbor- 

The traditional Highlands building a highway. In Wash- to redevelop thkir properties'; ';-:Heand others believe that n~.yincludeproperties thatare hood has been a high priority 
area is where generations'of ington state, it can't be used to on their 6wn and with helpful i the Citjr actualljr doei;n't want in good shape, he said, but are: of the council for 10 years," he 
Rentoq residents have lived, benefit aprivate developer. regulationsfromthecity;rather them to:imprijve their prop- stillsubjectto condeinnation. said. 
~vithin an easy commute to Renton City Attorney.Larry than a·wholesale clea;ii;sin~i~'"::: ~~ties$eba~~d.ultima;tely that : "It's not the individual 
the Boeing and Paccar plants. Warren.also told the City iConv.erselyl the`titels would ·increase.the ~ost:the .prop~erty,, it's the area's sta- Dean .Radfolnl cove~s 
·· Now city officials, led by Council recently that cities Pietsch knows of prdperty' city:tvould pag::t~iem as just tus,lhe said, adding itiloesn!t ~nton He can be l.eacl~ed at 

Mayor K~thy Keolker, are look- cannot acquire propertj! to owhers who warit to.~work :cbmp;e.nsation if theirproper- workto haveone property out dean. radford@ki~2gcounty ing to relualie ti~e I-Iigl~lands simply transferitforredeve1- with the city to redev~lo tyis'condemned.::: of several that's not available · jounza~com 01·;253-872-6719. 



1 
-- 

TI(ING COUNTY 

JOUP~I~8 
Ne,l,s t~atfits ~ol~r life + kingcoun r?ljournnl. cent 

SATURDAY 'Aplil 15, 2006 
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Highlands residents fight against city's plans: Some fear 
Renton will use eminent domain to make them leave 

By Jamie Swift 
Journal Reporter 

RENTON - City Councilman Randy Corman can empathize with residents of the Highlands 
who are fearful the city will condemn their homes to develop a high-density urban village 
intended to reinvigorate the area. 

Corman, the council president, stood side-by-side on a busy street corner Friday afternoon 
with a group of Highlands residents waving "no eminent domain" signs. 

"The mayor tried to take my house," Corman said. 

Mayor Kathy Keolker was a city councilwoman in 1989. That year, the council tried to 
condemn Corman's Highlands home - the same home he lives in now - to clear the way 
for a new development. 

After a court battle, Corman won and was able to keep his home. But he says he'll never 
forget the frustration and the intimidation of challenging government. 

Corman was so disturbed by the situation that in 1991 he decided to run for the City 
Council. He targeted Keolker, because "of the pivotal role she took in condemning my 
property," he said. 

Keolker held on to her seat, but Corman would grab a spot on the council in 1994. 

On occasion, Corman said, he'll say to his wife that he should work harder to cooperate with 
Keel ker. 

But his wife al~ays responds: "But she tried to take our house," Corman says, with a 
chuckle. 

"That's the back story," Corman said. "That's what set up this whole grudge match." 

The mayor was out of the office Friday and could not be reached for comment but the city's 
vision for the Highlands is to transform a neighborhood, which is dotted with blighted 
homes, into an urban village. To that end, the city is trying to increase the housing density. 

However, an appeal lodged by the Highlands Community Association puts the city's vision 
on hold, at least until the fall, said Alex Pietsch, the city's administrator of economic 
development, neighborhoods and strategic planning. 
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Pietsch said Friday the city has always talked about eminent domain as "a last choice after 
all other strategies have been exhausted." 

He said the belief that the city is likely to condemn properties is "being perpetuated by 
people who have their own agendas." 

The residents believe they are in the path of the city's vision for a renewed urban village in 
the Highlands, near Sunset Boulevard Northeast, just east of Interstate 405. And they are 
concerned the city will use eminent domain powers to make them leave. 

Corman estimates the city is unlikely to use eminent domain to build its urban village, 
considering the current makeup of the City Council. 

At least four of the seven council members are against using eminent domain, Corman said 
Friday - which marked the one-year anniversary of the U.S. Supreme Court's Kelo V. New 
London decision, which broadened governments' eminent domain rights. 

In response to that year-old decision, President Bush on Friday signed an executive order 
declaring the federal government can only seize private property for a public use such as a 
hospital or road. 

Last month, Corman pitched a resolution to the City Council which would have eliminated 
the possibility of using eminent domain powers in the Highlands neighborhood. 

"I was essentially filibustered," said Corman, adding that council members unwilling to 
commit to such a step used government process to avoid a vote on the resolution. 

Until the city eliminates eminent domain as an option, the Highlands residents will live in a 
constant state of anxiety, Corman said. 

"lt's like taking months away from their lives," Corman said. 

"As soon as you realize how many rights have to get trampled to do this, you should realize 
you need to do the hard work of finding another idea," Corman said. 

Jamie Swift can be reached at jamie.swift@kingcountyjournal.com or 253-872-6646. 

http://www.kingcountyjoumal.com/apps/pbcs.dll/article?AZD=/20060624/NEWS/6062403 ... 6/26/2006 



Untitled Page 1 of 3 

This is a printer friendly version of an article from www.kingcountyjournaI.com 
To print this article open the file menu and choose Print. 

Article published Jun 28, 2006 

Renton backs off Highlands threat: Mayor says by not 
using power of eminent domain, progress could be 
slowed 

By Dean A. Radford 
Journal Reporter 

RENTON - In a retreat from what some residents saw as threats to condemn their private 
property, Mayor Kathy Keolker is recommending that the marketplace become the driving 
force behind redevelopment of an aging part of the Highlands. 

However, not using the city's power of eminent domain under the state Community Renewal 
Act could slow the progress toward a healthier and safer neighborhood, she argued, with 
less public money available for the job. 

It's a course that some on the council favor and certainly one that citizen activists with a 
strong belief in private property rights support. 

Rarely, if ever, have city officials - and the community - faced such an emotionally 
charged issue as revitalizing the Highlands. 

It has soured some relationships within the council, the mayor and some of the people they 
represent. 

"We just need to take a break," said Keoiker, who said she's saddened by the situation she 
faces. 

"The vision is good. The goal is good. We can't get there right now," she said. 

The use of the city's power to condemn property became a rallying point for some 
neighborhood activists, even though the city offered assurances it would only use such 
power as a last resort and only to protect public health and safety. 

Without a plan for Highlands revitalization in which the city is a major player, Keolker said, 
it's unlikely she would recommend spending the $~.5 million the council has set aside for 
street, sidewalk and stormwater improvements there. 

Her recommendations are now before the City Council, which include working with the 
Renton Housing Authority to redevelop its affordable housing. 

And the city would continue to "vigorously pursue" violations of city codes involving "unsafe, 
unhealthful, derelict or nuisance properties," she wrote the council. 

http://www.kingcountyjoumal.com/apps/pbcs.dll/article?AID=/20060628/NEWS/6062803 ... 6/28/2006 



Untitled Page 2 of3 

Keolker has asked the council to still pursue the concept of an urban village for about 360 
acres of the Highlands near the Hi-Lands Shopping Center off Sunset Boulevard just east of 
Interstate 405. 

Through new zoning yet developed, the city would increase the housing density in the 
Highlands area, helping to spark economic development, while still providing affordable 
housing. 

The housing there now - some single-family homes but mostly duplexes and triplexes - 
was built about 60 years ago to temporarily house World War II workers at the Boeing plant 
in Renton and their families. 

Keolker has taken the brunt of the criticism from those Highlands' activists who say the city 
is being heavy-handed in its drive to redevelop the neighborhood. 

She points out that this is the city's policy - not hers - and the City Council told her to act 
boldly and aggressively in the Highlands. 

The council was ~00 percent behind the policy, but that support has waned, in part because 
of misinformation spread by neighborhood activists, she said. 

Those scare tactics, Keolker said, have prevented a discussion about affordable housing for 
those on lower incomes who live in the Highlands. 

Prominent among those activists is Inez Somerville Petersen, the secretary of the Highlands 
Community Association. The group, she said, was to lay out its next moves Tuesday night 
at a board meeting, but she said they won't drop their appeal of land-use decisions the city 
has made in the Highlands. 

She denies spreading misinformation either at City Council meetings or through her 
numerous e-mails. Her information, she said, comes from official city sources. 

To understand Keolker's message, Petersen said, you have to read between the lines. 

"The declaration of blight is taken off the table, but only temporarily," Petersen said. She 
points to a line in Keolker's letter: 

"ln time, we may find that some of our original ideas will become necessary to bring about 
widespread improvements," Keolker wrote. 

To Petersen, that means that Keolker "is not really conceding anything here." 

It's too early to say how property owners and prospective developers will respond to redoing 
the neighborhood. But ultimately the city may have to step in "unless some miracle occurs," 
Keolker said. "You can always hope for miracles." 

Angering Petersen, too, is the loss of the city's official recognition of the association 
because she lives along Lake Washington, not the Highlands. It's city policy that board 
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members of its neighborhood associations actually live in the neighborhood. 

"She (Keolker) has tried to buy herself some time to get her own cronies in a housing 
association that will go along with her ideas," Petersen said. 

Keolker said there are plenty of Highlands residents who support revitalization, some of 
whom don't like the direction the Highlands association has taken or its political activism. 

"We would like to have a positive relationship with the people who live in the Highlands," 
she said. 

Keolker won't place a deadline on when she wants to see real progress in the Highlands, 
something, she said, that might look like an "implied threat." 

And Petersen said "there is no timeline on private property rights." 

Randy Corman, the council's president, said from his viewpoint there is no timeline to get 
things done in the Highlands by the private sector. However, redevelopment will occur and 
some residents will fix up their homes. 

"We won't be able to force it," he said. 

Dean Radford covers Renton. He can be reached at dean.radford@kingcountyjournal.com 
or253-872-6719. 
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Keep Kelo out of Renton Highlands 

Thursday, June 29 2006 

MICHAEL BINDAS 

GUEST COLUMNIST 

Don't worry, eminent domain abuse can't happen here. ... I promise. 

A year ago last Friday, the U.S. Supreme Court issued one of its most reviled decisions. In Kelo v. City 
of New London, the court held that government may use eminent domain to condemn homes and small 
businesses not only for true "public uses" but also for purely private development. 

With the Supreme Court's go-ahead, politicians and their developer cronies went on a nationwide 
condemning spree. Since Kelo, there have been more than 5,750 filed or threatened condemnations for 
private development. 

Like most Americans, Washingtonians were outraged by Kelo and its aftermath. They demanded the 
Legislature act to prevent eminent domain abuse here. 

Initially, legislators seemed to take heed. They floated proposals, even held hearings. 

Guess who showed up? Lobbyists for municipalities and city planners. 

Guess what their line was? "Washington isn't a Kelo state. It can't happen here. 

The Legislature did nothing, the session ended and here we are -- in Renton, where recent events 
demonstrate that the legislators were taken. 

Renton Mayor Kathy Keolker doesn't like being leader of a city with a working-class image. Instead, she 
has a "vision" of an upscale "urban village." She planned to make that vision a reality by leveling the 
homes ofher working-class constituents. 

For the past several months, Keolker has been preparing to use Washington's Community Renewal Law 
to clear out the Renton Highlands. Adopted in 1957 during the "urban renewal" fad, the law authorizes 
cities to condemn homes in supposedly "blighted" neighborhoods and turn the property over to private 
developers. 

It doesn't matter whether the homes are actually blighted. Under the law, the city may use eminent 
domain because of neighborhood conditions that are exclusively the city's responsibility, such as 
"inadequate street layout." 

The mayor was all set to use the Community Renewal Law when the courageous efforts of Highlands 
residents, along with increased scrutiny brought about by the Kelo anniversary, caused her to take a step 
back. On Monday, she explained she would not use the law "at this time. 

Keolker's overture is cold comfort to Highlands residents. She insists eminent domain may still "become 
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necessary," adding that she is "happy to revisit" the issue. Worse, she blames Highlands residents for 
derailing her plans, claiming they "employed mischaracterizations, exaggerations, and scare tactics that 
distort the intent of some of the city's concepts." Really? 

In a timeline made public earlier this year, Keolker detailed her "vision" for redeveloping the Highlands. 
Dubbed "Outline of Implementation Timing and Steps," it noted that a study "needed to support a 
declaration ofblight" was "nearly complete" and that the declaration, along with "plans for ... housing 
relocation and replacement" would be submitted to the City Council by July 31. By 2007, the city's 
"Development Partner" would initiate the "first redevelopment project(s). 

Understandably worried about the fate of their homes, residents voiced concern. The mayor's response? 
Accuse them of "scare tactics. 

Citizens shouldn't have to endure government threats and abuse for simply wanting to keep their homes. 
They deserve, and the Constitution demands, more. 

Keolker owes her constituents an apology. Swearing off eminent domain for private development would 
be a start. 

Until then, though, don't worry. Washington isn't a Kelo state. I promise. 

Michael Bindas is a sta~attorney with the Washington Chapter of the Institutefor Justice, which 
represented the homeowners in the Kelo case. For more information, visit Mr~t~t~.ij.o~g. 
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Highiands offers to work on neighborhood with city 
By Dean A. Radford perhaps the useof its power relying on residents' opin- administrator for the city's servestl~elandowner's rights. 

Journal Reporter. of eminent domain, ions. However, the city has Department of Economic The association is no 
In his letter, approved by offerednumerous opportuni- Development, Neighborhoods longer officially recognized 

RENTON - The Highlands the association's board, ties for public input in tl;e and Strategic Planning, said by the city, but whether that 
Community Association Terry Perssonwrote: Highlands. the city will talk with any res- might affect how involved it 
struck a conciliatory note in a "gy shelving the threat of Keolker was uriavailable idents "who are interested in can get in official business in 
letter to Mayor Kathy Keolker eminent domain, the city and for comment Wednesday. bringing about the revitaliza- 
on Wednesday, offering to the communitycannowmove In her ·memo to the coun- tion of that neighborhood." the Highlands is unclear. 
work together to revitalize forward on several positive cil, Keolker wrote that "many For years, the city has con~ B"t Persson points out 
their neighborhood. frontsto achievewhatIbelieve residents and.property own- ·sidered an urban village for that the association has 

The letterwas in response is a shared vision for a safe, ers have galvanized around a about -300 acres of the about 350 members and he 
to a memo I(eolker present- healtl~y, vibrant and affordable desire to clean up their own Highlands near the Hi-Lands said it's recognized by many 
ed at Monday's City Council Highlands community." neighborhood, buttheywant Shopping Center on Sunset as the·voice ofHighlandsres- 
meeting in which she said He titled his letter, to doitontheirowntermS." Boulevard just east of identsinthatarea. 
she will reconunend the City "Burying the hatchet." Keolker and the city's ~hief Interstate 405. Some of the 11~ his letter to Keolker, 
not use its power to con- ~ In an interview, Persson administrative Officer, Jay World War II-era temporary Perssonwrote thatHighlands 
demn property to create an agreed that discussions with C ovington, were i n housing there is in desperate residents are already reroof- 
urban village in the aging city officials got heated. Washington, D.C., talldng with need of repairs. 
part of town. "We really didn't want to financialinstitutions aboutthe The Highlands association ing, painting, cleaning up 

I(eollter and some associa- see that happen," he said. millions of the dollarsinbonds has offered to help look for Y"'dS and planting flowers. 
tion members, especially its "We wanted to work with the city will sell'to finance money to assist low-income 
secretary, Inez Somerville them as a team." ~ roads, utilities and other infra- residents in making repairs or De"'Z Radfbl·d covel·s 

Rentolz. He cnn· be ·i·eaclzed at 
Petersen, have had some He saidthe city was taking structure to support The improvements, to identifyvio- 
tense standoffs at council a top-down approach to lay- Landing, a major new devel- lators of city codes andto help dea?2. radfo?d~kingcoun 
meetings overthe city'spur- ing out a plan for the opmentinnorthrtenton establish zoning that encour- tyjounzcr.l.com or ~53-87~ 
suit of an urban village - and Highlands, rather than one However,AlexPietsch, the ages redevelopment, but pre- 6719. 
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Bremerton woman just won't budge 

Grandmother is fighting condemnation of her home 

Monday, November 22, ~999 

By GORDY HOLT 
SEATTLE POST-INTELLIGENCER REPORTER 

BREMERTON -- On the street where Lovie Nichols lives, she is alone now. 

The homes and yards where neighborhood children once played and gardens grew have been bulldozed. 
Now, there are just acres of dirt, fenced off by the city. 

Nichols should be long gone, too, but she refused to move even when the city condemned her home and 
21 others in 1996 to make way for a sewer plant expansion. 

As her friends and neighbors took the city's buyout offers, Nichols balked. 

"Remember Rosa Parks?" she asks, recalling the civil rights pioneer who in 1955 refused to move to the 
back of a Montgomery, Ala., bus. 

"She wouldn't get up. Well, I won't, either. I'm not moving." 

Even an eviction notice a year ago did not change Nichols' mind. What the 75-year-old grandmother has 
since learned is that three days before the notice was sent, the city sold her property as part of an 1 i-acre 
land deal to a nearby Bremerton car dealer. 

The dealer, Rodney Parr, agreed to pay almost $2 million for the land, including Nichols' parcel. 

Parr and city officials insist they have done nothing wrong. The land swap, says the city, evolved over 
years of wrangling about the future of the sewer plant. 

But Nichols' Silverdale lawyer, Ron Templeton, says the city demolished a neighborhood and then sold 
it as a way to generate badly needed tax revenue. 

Court records show the city spent about $3 million for the land and expects to earn more than $17 
million over the next 20 years in new property and sales taxes. 

Nichols says it is wrong of the city to try to force her from the home she helped build with her late 
husband, Floyd, back in the 1950s. He was a shipyard electrician with a talent for fixing things, and put 
his special touch to everything he built. 

"This is the biggest investment we ever made. 

The city has made a big investment in the neighborhood, too, but for different reasons. 

http ://seattlepi. nwsource. com/printer/index. asp?ploc=b 7/23/2007 



Bremerton woman just won't budge Page 2 of4 

Initially, it wanted to get rid of the homes near state Route 3 as a way of dealing with a long-simmering 
and expensive odor problem at its nearby sewage plant. 

The facility had been expanded in 1985 without odor-scrubbing equipment, and by the early 1990s the 
city was under fire fkom residents. 

Two community groups totaling more than 300 residents raised such a legal ruckus about the stink that 
the city eventually settled damage claims worth more than $9 million. 

At the same time, Bremerton was fighting with the Puget Sound Air Pollution Control Agency over 
smells from the plant. It lost that battle, too, and was forced to spend $5.5 million on equipment to take 
some of the stink out of the plant's emissions. 

At about the same time, tax revenue ~ti~om retailers was flowing out of town to Silverdale, where the 
Kitsap Mall had opened. 

Through it all, Nichols never budged. She did not want to move. 

But nobody, least of all city officials, counted on her resolve nor on the resourcefulness of her attorney. 

Nichols' legal maneuverings have left the city in a bind and auto dealer Parr in a quandary. Parr's 
agreement to buy the land requires that Nichols' house be torn down. In its place would be a drainage 
pond needed for the car lot for the car lot Parr wants to build. 

"It's kind of one of those things that, every time you look at it, something else is goof)," Parr said. 

"I think Mrs. Nichols has had some poor counseling along the way. But I can certainly relate to it 
because of my own parents, who lived in one place for 50 years and just didn't want to move no matter 
when it came time. 

But it's not Nichols' time. 

"This is my home," she said. "My only home." 

Templeton, a land-use attorney whose clients are mostly developers and bankers, took up Nichols' cause 
after she balked at her original attorney's recommendation to accept the city's $135,000 offer. 

"At first I said 'no,"' he said. "But then she laid her head on my desk and said she'd be evicted if 
somebody didn't help. I thought, well, isn't this really what I went to law school for?" 

Templeton said he never would have taken a case "just about money. 

"But what the city has tried to do here is wrong, and if they get away with it, they will be able to take 
any property at any time for any reason," he said. 

Not so, says City Attorney Glenna Malanca. 

"As we see it," Malanca said, "the big ol' city didn't take advantage of anybody. 

But, she added, "there is a muddy, muddy history here. Things were done and said over a very long 
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period of time. The question is, was it done legally? We think it was. 

Seldom popular, condemnation proceedings give governments a way to seize private property for the 
public good -- a new highway, a school, an airport runway -- while paying a price agreed to by both 
sides. 

In Bremerton's case, the city said it would use Nichols' neighborhood for future sewage-plant expansion 
and as an "odor buffer" should smells persist. 

"But you can't then turn around and not use it for that purpose, land) instead resell it to a private interest 
in an attempt to make money on the deal," said Nichols' lawyer Templeton. "That's what the city of 
Bremerton has tried to do. 

After failing to sell that argument to Kitsap County Superior Court Judge Jay Roof earlier this year, 
Templeton took Nichols' challenge to the the state Court of Appeals where he and Malanca argued the 
case last month A decision from the three-judge panel is expected before year's end. 

Templeton may have more ammunition this time, he said. 

"What Judge Roof didn't have," Templeton said, "was the city's purchase agreement with the Parr 
people. The city was on solid ground as long as it used the property it took for public use. They got 
themselves into trouble when they turned around and sold it to Mr. Parr, and then got him to sign a hold- 
harmless agreement over the odor problem. 

"If all they needed was a promise not to sue lover the smell), they could have gotten that from Mrs. 
Nichols without taking her property. 

Complicating the city's case, according to Templeton, are statements made in 1995 by Bremerton Mayor 
Lynn Horton, in The Bremerton Sun. Her comments appear to contradict the city's most recent 
comments about its rationale for needing the property, according to Templeton. 

In the Sun's March 7, 1995, edition, Horton is quoted as saying the city hopes to "recoup some of the 
initial (treatment-plant mitigation) costs by reselling parcels (ofthe condemned land that the city) won't 
need for plant expansion, and dedicating property and sales taxes generated by those parcels after resale 
to repay the city's investment." 

In short, the condemnation would become a revenue generator for a city in dire financial straits since 
1985, when much of its retail and commercial core moved north to Silverdale. 

Malanca acknowledges the city's financial position on that score, but insists the condemnation was no 
seam. 

"What the city actually did do may not have been done the way Mr. Templeton would have done it, or 
even in the best way possible," she said. "But that is not really relevant to the determination now before 
the court." 

It is clearly relevant to Lovie Nichols. 

"If I would die tomorrow, I'd go off and leave this, of course," she said. But "I want to enjoy it while I'm 
here. 
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Indeed, Nichols and her late husband spent half their lives here. 

"Back in the 1950s," she said, "Floyd tried to rent one of these little houses up the block. But he was 
told, as they used to tell people then, that they don't rent to no coloreds. 

"So a few years later he bought four little houses and tore three of them down and built the rest of this 
one. Look!" 

She pointed to the ceiling. "Here's where the new part starts. Everything's built-in, the cabinets, these 
book cases. Everything. Even the stereo here." 

But the pride ofNichols' home, still, is tucked behind a door she will open only for special guests. 

"Look, here," she said, flipping a switch. 

Revealed was a miniature city in a tangle of tiny railroad tracks just the way Floyd left them nearly eight 
years ago. 

"N-gage," she said, referring to the railroad's tracks. "I had to learn all that. These trees? I made them. 
We worked on it together. This control panel? We had to move it up here when my grandson was little. 

A carefully arranged console oftrays, expertly labeled, conceal a multitude of train and village parts. 
Model train books and magazines line the shelves. No inch is vacant. 

"I haven't had the heart to get in here and do anything," she said. "But I will, one day I will. 

P-I reporter Gordy Holt can be reached at 206-448-8156 or ~~lzolt~seattEe-oi. com 
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Go, Lovie Nichols! City's act hateful 

Tuesday, November 23, 1999 

SEATTLE POST-INTELLIGENCER EDITORIAL BOARD 

Bremerton's sewage treatment plant has a well-earned reputation as a smelly place. But what really 
stinks is the city's condemnation and resale of the nearby home of 75-year-old Lovie Nichols. 

As the P-I's Cordy Holt reported in Monday's Post-Intelligencer, the city has exercised the power of 
eminent domain to take Nichols' home, not for the sake of the public good but to turn a quick profit on a 
crass real estate deal. 

The Nichols eviction is the latest stink in the malodorous history of the city's sewage treatment plant on 
state Route 3, just up the hill ~om Sinclair Inlet and a stone's throw from the Puget Sound Naval 
Shipyard where Nichols' late husband, Floyd, worked. 

After failing to install odor-scrubbing equipment during a 1985 expansion of the plant, Bremerton paid 
more than $9 million in damage claims to 300 nearby residents. The city also was forced by the 
Environmental Protection Agency to install $5.5 million worth of new equipment in an attempt to 
minimize the smell. 

One way the city tried to dissipate the public dismay over the plant's smell was to buy the houses of 
folks nearby. The logic seemed to be that those who don't live by it wouldn't complain. But there was 
apparently another motive. Mayor Lynn Horton was quoted in 1995 saying that the city hoped to turn 
the condemned land for a quick profit and a long-term gain through increased property and sales taxes 
fkom the new owners. 

The government in this case is not literally "taking" Nichols' property. It has offered to buy it. But 
Nichols has turned down the offer. She doesn't want to move. 

Indeed, the city has already made a deal to tear down Nichols' house and sell the condemned land to a 
car dealer for a sales lot. To get the property, the dealer had to promise not to sue the city over the smell. 
Nichols' attorney Ron Templeton said no such offer was made to her, and if it had been she would have 
accepted. 

The city did not condemn the property with the traditional intent of putting it to such public use as a 
road or a school or open space. This risks carrying the concept of "highest and best use" to a bizarre new 
level. The city apparently believes that government should be able to take away your property and sell it 
to someone else who would put it to what government deems a better use -- one more lucrative to 
government. 

Ultimate resolution of the legal issues rests, as it should, with the courts. But the jury's in on the moral 
issue in this case. Shame on Bremerton city officials for trying to run a 75-year-old woman (or anyone 
else, for that matter) off her land so they could hustle it to a higher bidder and reap the windfall. 

A run of bad luck and bad decisions may have left Bremerton in financial straits; but using Lovie 
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Nichols as a pawn to pump up the city coffers is disgraceful. 
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Woman loses court appeal in fight to keep home 

Court rules against Bremerton widow, 75 

Tuesday, December 7, 1999 

By GORDY HOLT 
SEATTLE POST-INTELLIGENCER REPORTER 

A 75-year-old widow whose property was condemned by the city of Bremerton, then sold to an auto 
dealer, has lost another round in her battle to keep her home. 

A state appeals court has ruled for the city of Bremerton, which condemned Lovie Nichols' property 
along with the property of21 other homeowners. 

The decision, by judges Robin Hunt, Dean Morgan and Elaine M. Houghton, was unanimous. But it will 
be challenged, promised Nichols' Silverdale attorney, Ron Templeton. 

"I have 20 days to file for reconsideration pointing out the errors we believe they made," Templeton 
said. "And if that doesn't do it we'll go to the (state) Supreme Court." 

Nichols, whose husband built their home more than 40 years ago, expressed disappointment, but vowed 
to continue her fight. She has continued to live in the home during the court battle. 

"Ifthey can do this to me, they can do it to anybody," she said. "I do have supporters and they are very, 
very, very upset over this. I don't want to start a riot, but all I have to do is say the word." 

The court never got to the basis ofNichols' claims, rejecting them simply because she and her lawyer 
had not filed an appeal within time constraints. 

When the condemnation order went into effect on Sept. 19, 1996, Nichols had 30 days to appeal, but did 
not do so. Her attorney said she did not appeal because she didn't know then that the city would sell the 
land to a private party. The sale of 11 acres to car dealer Rodney Parr was not disclosed until August of 
1998. 

In the ruling, the judges wrote that Nichols had "failed to preserve her right to challenge the 
constitutionality of the city's action" because she had failed "to file a timely, direct appeal from the 
condemnation order. 

Bremerton City Attorney Glenna Malanca said the case Nichols' lawyer put together failed simply for its 
lack ofmerits. 

"He took little parts that wrapped up his side of it but it didn't add up to squat," she said. "It's the narrow 
view of condemnation." 

Malanca said courts across the country and in this state have upheld an "extended" view of such eminent 
domain seizures, which allow the public to take private property for public use (a school, a road, or other 

http ://seattlepi. nwsource. com/printer/index. asp?ploc=b 7/23/2007 



Woman loses court appeal in fight to keep home Page 2 of2 

such facility for which the public gains) even when that property is later sold to a private developer or 
leased for a private purpose. 

She pointed to urban-renewal efforts in which a government seizes slums and turns them over to private 
parties for redevelopment. 

Templeton said courts prohibited the taking of more property than is needed for public use "even if no 
private use is contemplated." 

In Bremerton's case, Malanca said, the Nichols matter comes at the end of a long process in which the 
city attempted to reduce its legal liability, and thus produce a public gain. 

The whole mess started when the city got into legal trouble over odors from a sewage-treatment plant 
built in 1985 without odor-scrubbing equipment. Two neighborhood groups sued in separate cases, 
collecting $9 million in damages. Then the Puget Sound Air Pollution Control Agency took the city to 
task requiring that it build a smell scrubber -- a $ 5 million hit. 

Malanca said the $9 million neighborhood settlements didn't include prohibitions against future lawsuits 
by these same neighbors. The city could not get every neighbor to sign an odor easement. 

"We had property that was creating millions and millions of dollars in financial liabilities not only 
because of odor claims but also because of legal expenses," she said. 

The city had agreed to pay Nichols $135,000 for her house, and in August, 1997, she agreed verbally in 
Kitsap County Superior Court. She had second thoughts and fired her original attorney. She tried to 
nullify her decision on her own but was refused by the court. 

Parr has agreed to pay Bremerton $1.99 million, and give the city the odor easement it has long sought. 
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Ruling is not justice 

Wednesday, December 8, 1999 

SEATTLE POST-INTELLIGENCER EDITORIAL BOARD 

Lovie Nichols has lost her most recent legal skirmish in her fight to keep the city of Bremerton fi-om 
forcing her out of her home. The state Court of Appeals ruling may have bolstered the city's legal 
standing, but not its moral one. 

The appellate court ruled not on the merits of the case but on a technicality. The 75-year-old widow did 
not file her appeal to the Sept. 19, 1996, condemnation order within the legally required 30 days. Part of 
that stems from the fact that it was not disclosed until nearly two years later that the property on which 
Nichols' house has stood since her husband built it 40 years ago, would be resold by the city to a private 
auto dealer. 

(Key to the deal with the dealer is his granting an "odor easement" to the city because Bremerton's 
stinky sewage treatment plant is near the property.) 

Nichols' attorney says he plans to appeal the decision but the law is, apparently, the law, and deadlines 
are deadlines. We would like the Supreme Court to examine the propriety of condemning a widow's 
home so that government can transfer it to another private party, which could produce more taxes for 
government. 

Because that hearing appears unlikely, we would urge the city of Bremerton to redouble its efforts to 
reach a fair and gentle settlement with Lovie Nichols, including reasonable resettlement costs. 

The city's legal stance may hold sway, but the city's moral position, to borrow City Attorney Glenna 
Malanca's genteel phrase, doesn't "add up to squat." 
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Court asked to reconsider in home condemnation case 

Thursday, December 23, ~999 

By GORDY HOLT 
SEATTLE POST-INTELLIGENCER REPORTER 

The attorney for a 75-year-old widow whose home was condemned by the city of Bremerton, then sold 
to a car dealer, has asked a state appeals court to reconsider its Dec. 3 decision favorable to the city. 

Attorney Ron Templeton of Silverdale said the court's ruling missed the point. Had the city kept Lovie 
Nichols' home for public use as promised, she would have no case, he said. 

But the city reneged when it sold the property in an Ii-acre package to car dealer Rodney Parr, 
Templeton said. 

"Had the city been truthful and disclosed the actual use the city now makes of(Nichols') property," a 
lower court would have had no choice but to give Nichols back her home of nearly 50 years, Templeton 
said in his motion for reconsideration. 

Nichols, a grandmother, lost her house in 1996 when it and 21 others were condemned to make way for 
a sewage-treatment plant expansion. The condemnation came after the city lost two costly damage suits 
brought by neighbors of the sewage plant who objected to the its smells. 

About the same time, the city also lost its battle with the federal air-quality agency and was required to 
install expensive odor-scrubbing equipment. 

Along the way, Bremerton Mayor Lynn Horton voiced support of a plan to condemn the neighbors' 
property as a way to prevent future lawsuits, and to recoup city losses by selling the land to tax- 
generating commercial interests. 

Horton retreated from that position after city attorneys said the scheme would be illegal. 

That counsel apparently was forgotten two years later in the deal the city struck with Parr. 

But appellate court judges Robin Hunt, Dean Morgan and Elaine Houghton never got to that issue when 
Nichols' petition reached their court. They said simply that Nichols, who was without a lawyer at the 
time, had missed a 30-day lower-court deadline, and thus had no standing in their court. 

P-I reporter Gordy Holt can be reached at 206-448-8156 or g~_uzdy~t~,s~·L~tt~p_2~_0~22 
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BREMERTON 

Court won't reconsider homeowner Nichols' 

case 

A state appeals court has refused to reconsider the case of a woman 
whose house was seized by the city of Bremerton, then sold to a local 
car dealer as part of a real estate package designed to raise revenue for 
the city. 
The court made its decision known in a one-line response to Silverdale 
attorney Ron Templeton, who represents the homeowner, Lovie 
Nichols. 

"This was one I thought they just might take a second look at," 
Templeton said yesterday, "but it didn't happen." 

Seattle 

Templeton said he now will seek a review before the state Supreme Eastside 
Court. His deadline is Feb. 12. 

South King 

Nichols, a 75-year-old Bremerton grandmother, lost her home of nearly N. King/ S. Snoh 
50 years in 1996 when 22 houses were condemned to make way for a 
sewage-treatment plant expansion. More search optic 

City lawyers said the move was illegal; however, two years later, the 
city sold Nichols' property in an Ii-acre package to car dealer Rodney 
Pa rr. 

FEDERAL WAY 

Road closed after teenager dies in a single- 
car crash i LOCAL HEADLINES 
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Southwest Dash Point Road was closed for hours yesterday after a · Small pet owners, beware: C 
Mitten teenager died in a single-car crash, life 

He began a new life while sti 
Charles i. Lloyd, 19, died from injuries suffered in the 4:15 a.m, hopes for clemency 
accident. Another occupant of the vehicle -- leff K. Lewis, 20, of Fife -- . Monday is the beginning of g 
suffered minor injuries. r · Getting There: Don't wait for 

overpass 

The cause of the accident is under investigation, police said. · Who will advise Gregoire, Ro 
· ~uly one of 10 wettest ever 
· Recognition fits high school ~ 

BELLINGHAM · Driver dies on I-5 after hurtl 
barrier 

--- · Motorcyclist killed in crash id 
· Fire destroys four buildings i 
· Group goes on 2-day hunt fe 

State likely to take action against Olympic · Green Peter Reservoir has a 
+) more 

Pipe Line 
AnvEnTrsrN 

The Department of Ecology will likely take some enforcement action 
against Olympic Pipe Line Co. over a badly maintained pump that (s&~ 2111E~ allowed gasoline-contaminated water to seep into Bellingham's f 
Whatcom Creek. 

Olympic installed the system after the lune 10 rupture of the 
company's pipeline in Bellingham to treat contaminated groundwater. 
The pump's filters became clogged with sediment on Nov. 17, allowing 
the seepage, said Ron Langley, an Ecology Department spokesman. 

Department officials noticed the problem Nov. 18 and ordered it 
corrected. Langley said it's not clear how much contaminated water got 
into the creek. 

The Cascade Columbia Alliance, an environmental group, criticized the 
Ecology Department, questioning why it is has not taken action. 

But Langley said the department will take some sort of enforcement 
action against Olympic. 

ISSAQUAH 

"1~ 1-111111~... ........-.~..-. ... ..·II~ 

Woman gets 3-year term in death of her 
boyfriend 

An Issaquah woman was sentenced to more than three years in prison 
yesterday after pleading guilty to the manslaughter of her boyfriend. 
Christine Abbott, 36, cried and leaned on her lawyers during her 
sentencing yesterday before King County Superior Court 3udge Charles 
Mertel. 

Abbott had originally been charged with second-degree murder, but in a 
deal with prosecutors she agreed to plead guilty to second-degree 
manslaughter in the death of lames Palomares, 40. 

Paiomares died on Christmas Day 1998 from a stab wound to his back, 
court papers said. 

Neighbors told police the couple had been fighting. 
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OLYMPIA 

Quinto, Lucky For Life to add lulonday 
drawings 

Lottery players will have another day to win money when drawings for 
Quinto and Lucky For Life expand to Mondays beginning this Monday. 
Quinto and Lucky for Life will continue to be held Saturdays and 
Wednesdays, as well. 

As a bonus, Monday drawing players will have chances to win one of 
five $1,000 prizes each week during a promotional period that runs 
through March 21. 

Players can receive a bonus ticket for a chance to win one of five 
$1,000 prizes that week. 

A total of $40,000 will be awarded during the promotonial period. 

OLYMPIA 

Judge upholds law to add a second Narrows 
Bridge 

A Thurston County Superior Court judge yesterday upheld the 
controversial law that will permit construction of the $400 million 
second Tacoma Narrows Bridge and charge $3 tolls on it. But the legal 
fight isn't over. 
The ruling upholding the state highway public-private partnership law, 
made from the bench by ~udge Daniel Berschauer, was expected by 
state officials. 

But the group's attorney, Shawn Newman, plans to appeal the decision 
to the State Supreme Court as soon as March i. 

The law, passed by the Legislature in 1993, permits the state to enter 
partnerships with private developers to build roads or bridges. 

It also allows the private entity to charge tolls to pay back their 
investment, although the state continues to own each project. 
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Widow will lose her home, land after all 

BREMERTON -- Lovie Nichols, the 75-year-old Bremerton widow who 
appealed to the state Supreme Court after losing her home in a land 
deal between the city and an auto dealer, will have to move after all, 
her Silverdale attorney said yesterday. 
"I got the court's letter today," Ron Templeton said. "It simply said our 
petition for review had been denied. That was it. No explanation. 

Nichols, who could not be reached for comment yesterday, became part 

of a condemnation proceeding that gobbled up 21 other west 'V~J~ knaw th~ area at 
Bremerton homes, initially to provide an odor buffer for the city's experienct; to e%s~ y.a~ 
sewage-treatment plant. truying proCe 

Before long, however, the city found it did not need all the land it had 
condemned and sold part of it -- including Nichols' home of more than 
40 years -- to car dealer Rod Parr. 

Boy rides bicycle into street, killed by truck 

EVERETT -- An Everett boy was killed yesterday morning when he rode 
his bicycle into the path of a pickup truck. 
Thomas ~. Washington, 12, was hit by a 1996 Ford F250 truck on Puget 
Park Drive at about 11:30 a.m. when he failed to stop his bicycle at a 
stop sign on 55th Drive Southeast. 

The boy was rushed to Harborview Medical Center, where he was listed b"t~ Cartr helB yau flri,d a t·i 
in critical condition on arrival, the State Patrol said. He died later. [fi~~tylf~ and b 

The driver of the truck, Mihkel L. Popp, 37, of Snohomish, did not have 
CQnt~nt us: 

time to stop when the boy's bike rolled out in front of him, the StatePatrol said, 
ap~ 

aStsa4~ VY~Z1'SRjt.$~iff~f~ 

Police ask for help in locating woman 
LOCAL HEADLINES 
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BOTHELL -- Bothell police are asking for assistance in locating a 34- · Small pet owners, beware: C 
year-old Bothell woman missing since lune 9. life 

He began a new life while sti 
Kim Marie Wheeler was last seen at 9 p.m. that Friday, driving toward hopes for clemency 
Bothell on state Route 9 in her blue 1986 Ford Taurus station wagon · Monday is the beginning of g 
with Washington license plates 185-CFA. · Getting There: Don't wait for 

overpass 

Wheeler's disappearance is being treated as suspicious. · Who will advise Gregoire, Ro 
· ~uly one of 10 wettest ever 
· Recognition fits high school ~ 

If you have information, please call 425-486-1254. · Driver dies on I-5 after hurtl 
barrier 

An old score settled in climb up Rainier 
· Motorcyclist killed in crash id 
· Fire destroys four buildings i 
· Group goes on 2-day hunt fe 
· Green Peter Reservoir has a 

MOUNT RAINIER -- Patricia Peterson, 62, became the oldest 
t~ more 

American woman on record to reach the summit of 14,411-foot Mount 
Rainier. 

AnuEaTrsrN 

Saturday's climb settled some unfinished business for the Boulder, 
Cole., woman. She first tried to reach the top 48 years ago at the age ~r9all~211~ liEi~l~tB~ 

of 14 but had to turn back because of poor weather. 

And the trek had a philanthropic bent. Peterson raised more than Ilff: ~aa~ ~ ~a~ 

$3,000 for the American Lung Association of Washington as part of its 
"Climb for Clean Air" fund-raising effort. 

Pedestrian is killed in Auburn hit-and-run 

AUBURN -- A 58-year-old man was killed early yesterday morning 
when he was struck by a speeding car. 

Arizona Robert Lemore was hit in a crosswalk in the intersection of 

Auburn Way South and Dogwood Street Southeast. The impact threw 
Lemore 150 feet into the air, Auburn police officials said. 

After hitting Lemore at 2:47 a.m., the car sped away. 

Auburn police are still looking for the vehicle, a small, dark-gray car 
probably made in the late 1970s or early '80s, with significant damage 
to the front end on the driver's side. 

If you have any information about the vehicle or the accident, call 
Auburn police at 253-288-3156. 

Fire causes $300,000 of damage to homes 

SEATTLE -- A fire at a Queen Anne home late Sunday night caused 
$300,000 of damage, including fire damage to the roof of the house 
next door. 

The fire, caused by a barbecue on the first-floor deck of the two-story 
home, began shortly after 11 p.m., said Sheila Strehle, spokeswoman 
for the Seattle Fire Department. 

All the occupants were able to escape without injury. 

Firefighters were able to put out the fire at 507 W. Galer just before 
midnight, but not before it had damaged the house next door. 
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Northwest Briefing Page 3 of3 

No one in that house was injured, and the damage was not severe 
enough to keep the neighbors from staying at home. 
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Property Rights: A city's limits 

Monday, December 4, 2006 

SEATTLE POST-INTELLIGENCER EDITORIAL BOARD 

The Washington Supreme Court could add some clarity to the law regarding government condemnation 
ofproperties. Better yet, the court might even provide individuals greater protection against unfair uses 
of government's power to condemn and take homes and businesses. 

A court panel could decide as early as Tuesday whether it will hear an appeal from the Strobel family, 
owners of the land and building for a long-time Burien restaurant, Meal Makers. The case turns on how 
much power courts have to review municipal decisions to condemn private property. 

A King County Superior Court judge and a state appeals court have sided with the city. But Superior 
Court Judge Michael Heavey laid out the issues, suggesting in a thoughtful oral decision last year that 
the city action might have been so "unnecessary and unreasonable as to be oppressive. 

Heavey said the case record suggests the city and a private partner in a planned town center think "Meal 
Makers is inconsistent with their vision of what should happen there. I think they would feel it would be 
akin to having a Denny's restaurant next to the Capitol building in Olympia." Evidence from one source 
claims the city manager ordered staffers to "make damn sure" a road would go through the restaurant 
property. Nevertheless, Heavey found that recent precedents made courts defer to the city's judgment 
except in rare cases where fraud can be proved. 

As lawyers fkom the Institute for Justice argue in the Strobels' behalf, Heavey pointed out an earlier 
strand of legal analysis holding that bad faith or abuse of power can be grounds for a court to stop 
condemnation. If there's truth to reassurances about the right to keep a home or business here, the court 
will want to consider the important issues in the case. 

O 1998-2007 Seattle Post-l~telligertcer 
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Guest Opinion 

In Burien, a well-aimed road tests property 
rights 
Puget Sound Business Journal (Seattle)- November 3, 2006 by Michael Bindas 

Suppose the folks at city hall didn't think your property fit their vision for the future, so they made 
damn sure to run a road through what is rightfully yours. You fought them in court and the judge 
said he thought the city's conduct might be "oppressive" and an "abuse of power," but then ruled 
there was nothing he could do about it. 

That's the situation for seven sisters in Burien. The Strobel sisters inherited a piece of property 
from their parents. For a quarter century, the family has leased the property to Meal Makers, a 
diner-style restaurant loved by Burien's locals. 

The city, however, has a different vision for the property. It intends to turn the area around Meal 
Makers into a fancy Town Square development, complete with upscale condos, shops and 
restaurants. Out with what makes a city unique; in with the same homogeneous stuff you find 
everywhere else. 

Cognizant of their political well-being, Burien's bureaucrats recognized the possible backlash if 
they simply condemned the property and handed it over to the Los Angeles developer they hired to 
build Town Square. After all, most people believe that using eminent domain for private 
development is wrong, notwithstanding the green light the U.S. Supreme Court gave to such abuse 
in last year's Kelo decision. So the city got crafty: It decided to plan a road through the Meal 
Makers building. To be precise, the city manager instructed his staff to "make damn sure" a road 
went through the building, as a staff member later testified. No one could dispute that a road is a 
public use for which eminent domain is authorized, right? 

The staff drew up the plan. When a subsequent survey revealed that the road would only sideswipe 
the property and not impact the restaurant itself, they returned to the drawing board. This time 
they got the road -- you guessed it -- right through the building. Then the city condemned it. 

Surely there's something in Washington law that prevents the deliberate targeting of property 
simply because it isn't upscale enough for the government's liking ... isn't there? 

In theory, there is. Even when a condemnation is for a public use, like a road, Washington law 
requires the government to prove that the property it's condemning is "necessary" for the public 
use. 

On that basis, the Strobels challenged the condemnation. They argued that property isn't 

http://seattle.bizjournals.com/seattle/stories/2006/1 1/06/editorial4.html?t=printable 7/23/2007 
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"necessary" for a road if the government has to make "damn sure" to target it, then reconfigure the 
road until it goes right through the front door. 

A King County Superior Court judge seemed to agree. He found that the road alignment "could 
have been easily accomplished without affecting the Meal Makers restaurant or the Strobel 
property." He summarized the city's uppity attitude as "you won't sell and you don't fit our vision, 
so we're going to put a street right through your property and condemn it." He even suggested the 
city's behavior might be "oppressive" and an "abuse of power. 

Nevertheless, he ruled against the sisters. 

Why? 

Because, in Washington, the law assumes your property is "necessary" for a government enterprise 
unless you can prove the government engaged in "fraud" when it decided to take the property. That 
is a ridiculously deferential -- and virtually insurmountable -- standard. The property owner 
essentially has to prove the government lied. Good luck. 

The Strobel sisters appealed, to no avail, and are now asking the Washington Supreme Court to 
review their case. The court will decide on Dec. 5 whether to accept review. 

The Strobels' request of the court is modest: to hold that property doesn't become "necessary" to 
the government simply because government makes "damn sure" to take it. The Supreme Court 
should empower judges to protect the rights and property of citizens from this kind of government 
abuse. 

MI%HAEL BINDAS is a stafSattorney at the ~nstitutefor Justice Washington Chapter in Seattle, 
which represents the Strobels. 
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Burien condemns property in eminently unfair manner 

ROBIN OLDFELT 

Last updated: November 26th, 2006 01:30 AM (PST) 

When my mom and dad left a small piece of property in downtown Burien to my six sisters and me, they left us a part of 
their American Dream. 

Apparently the City of Burien doesn't think Mom and Dad, who raised seven Strobel girls in South Tacoma, dreamed big 
enough. The property's use as a family-style restaurant is too lowbrow for the city's taste, so the city is using eminent 
domain to get rid of it. 

While this fight may have started in Burien, its outcome will have major implications for anyone who owns a piece of 
property in this state. Our case, which the state SupremeCourt is now considering whether to review, will decide whether 
government can take your property even if it doesn't need it. 

The property, which our family leases to a popular restaurant called Meal Makers, has been in the family for 27 years. 
During that time, through thick and thin, we stuck it out. We've paid our taxes and invested in the community. Meal Makers 
has been equally dedicated. It has remained open, serving the community through good times and bad. 

Now City Hall wants to reshape Burien's image - at our expense. Our family's property doesn't fit the city's "vision" for a 
new commercial and residential development project, so the city is using its power of eminent domain to take the·property 
away from us. 

The city claimed it needs the property for a road. The fact is it doesn't need the property at all; it deliberately manipulated 
its plans so that a road would run through it. As we learned in court when we challenged the condemnation, the city 
manager told his staff to make "damn sure" the road wdnt through the Meal Makers building. His staff and the city's 
developer then worked hand in hand to make that happen. 

Don't take our word on this. Take the word of the King County Superior Court judge who heard our case. He said the city's 
decision to condemn our family's property "can be summarized as follows: you won't sell, and you don't fit our vision, so 
we're going to put a street right through your property and condemn it." 

Still, the judge felt that Washington law required him to uphold the condemnation. Despite his concern that the city's 
conduct might be "oppressive" and an "abuse of power," he allowed the city to take our property. 

It's frustrating enough that, after years of commitment to Burien, we're being shown the door. What's even more frustrating 
is that it's happening simply because the city government doesn't think we're upscale enough. 

Again, you don't have to take our word on this; take the judge's. In his opinion, the city and its developer'just feel that 
Meal Makers is inconsistent with their vision" and that allowing it to stay "would be akin to having a Denny's restaurant next 
to the Capitol building in Olympia." 

If this can happen to our property in Burien, it can happen to your home or business anywhere in the state. If our courts 
allow this kind of arbitrary use of government power, then every working-class neighborhood in Washington is in danger. 

I can only imagine what our mom and dad would think of all this. They grew up during the Great Depression. Dad was 
drafted and served in the Navy during World War II, though he had four daughters, 6 years old and younger, at the time. 

Our parents worked hard and sacrificed to provide for their family; they dreamed about leaving a legacy for their daughters 
and grandchildren. Now the City of Burien wants to take their dream away. 
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My sisters and I have asked the state Supreme Court to step in. In early December, the court will decide whether to hear 
our appeal. We trust the justices will recognize that what's at stake here isn't just one family's struggle to keep its property, 
but every family's right to pursue, and be secure in, the American Dream. 

Robin Oldfelt lives in University Place. This article was distributed by the Institute for Justice, a libertarian public-interest 
law firm based in Arlington, Va. The institute has played a prominent role in property-rights cases around the nation. The 
institute's Washington chapter is representing Oldfelt and her sisters in their appeal. 

Originally published: November 26th, 2006 01:00 AM (PST) 
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Deutsche Oper, latest Kelo outrage, more. 
Muhammad goes to the opera. 
by The Scrapbook 
10/09/2006, Volume 012, Issue 04 

The Show Must Go On? 

By the end of last week, it was still uncertain if the Deutsche Oper in Berlin would reschedule 
performances of Wolfgang Amadeus Mozart's Idomeneo. The opera was originally canceled for fear 
of rioting--but not because of anything Mozart himself had written. In this latest production, director 
Hans Neuenfels features a scene including the decapitated heads ofMuhammad, Jesus, Buddha, and 
Posei don--slightly ridiculous since the opera is set in ancient Crete. 

As Roger Kimball explained in the Wall Street Journal, "Mr. Neuenfels's version is Modern German- 
-i.e., gratuitously offensive. It is more Neuenfels than Mozart. Instead of appearing as the harbinger 
ofpeace, Idomeneo ends the opera parading the severed heads. ... How do you spell 'anachronistic 
balderdash'?" Kimball goes on, "Mr. Neuenfels is one of those directors more interested in nurturing 
his own pathologies than in offering a faithfUl presentation of the geniuses with whose work he has 
been entrusted." 

THE SCRAPBOOK could not agree more. And if Mozart fans had wanted to riot, THE 
SCRAPBOOK would have suspended its usual law and order stance and been tempted to join them in 
storming the ramparts. But that was not the problem. Fearing potential reprisals from the Muslim 
community, and after local security officials warned of an "incalculable security risk," opera house 
director Kirsten Harms announced a change in the fall lineup, replacing Idomeneo with The Marriage 
ofFigaro and La Traviata. (We would have really gotten a kick if they had replaced it with The 
AbductionJi·om the Seraglio.) 

Chancellor Angela Merkel and other members of the Bundestag have condemned the preemptive 
capitulation to intimidation as craven. At a press conference in Washington last Tuesday, Interior 
Minister Wolfgang Sch~iuble was resolutely anti-capitulation, saying "we will not accept it." 
According to a Fran~furter Allgemeine online poll, a solid majority of Germans also consider the 
move to be an act of cowardice. And they're right. 

But what Frau Harms needs to ponder is that while she may have escaped the wrath of radical 
Muslims, this sensitivity business could quickly get out ofhand--as many famous operas are anti- 
clerical, anti-Muslim, and even anti-French. In the aforementioned La Traviata, for instance, Violetta, 
a Parisian courtesan, is unable to many the man she loves because his father is too concerned with 
upholding his family's reputation. She then returns to her "protector" and, after a brief reunion with 
her true love, dies oftuberculosis. 

Are the French going to take this lying down, as it were, and accept being portrayed as hookers, 
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snobs, and pimps? THE SCRAPBOOK fears it is only a matter of time before the French issue a 
complaint--ifnot a fatwa--and the Deutsche Oper cancels Verdi. 

Another Eminent Domain Outrage 

Once upon a time, local governments could take your property only when they needed it for some 
public use. Then (thanks to the Supreme Court's Kelo decision) they were allowed to take your 
property because some other private party (i.e., a developer) promised to generate more tax revenues 
with it. Can they now take it just because they don't like the look of it? That's what the Washington 
state supreme court must decide. 

Seven sisters in Burien, Washington-the Strobel sisters--own a small parcel that they lease to a 
successful local diner, Meal Makers. The city ofBurien is undertaking a redevelopment nearby with 
upscale condominiums, shops, restaurants, and office space in what they call their Town Square (you 
can see the plans at www. burientownsquare. corn). The plan doesn't require the use of the land on 
which the diner sits, but the diner doesn't quite fit the city fathers' vision of what "upscale" should 
look like. 

So the City of Burien ginned up a plan to put a road through the Strobel sisters' property, allowing it 
to condemn the diner. The Institute for Justice, which is representing the Strobels, reports that the 
city manager told his planning staff to "make damn sure" that the new road went through the diner. 
When the staff drew up a plan that only sideswiped the property, he sent them back to the drawing 
board. 

The Strobels took the city to court, where thejudge found that the planned road "could have been 
easily accomplished without affecting" the Strobels. He nonetheless found for the city. An appeals 
court upheld his ruling. The Strobels now hope for relief fkom the state supreme court. 

CBS 'News': the Couric Era 

CBS News anchor Katie Couric interviews Secretary of State Condoleezza Rice, September 24, 
2006: 

COURIC: When she defends her position, this former Stanford professor can at times 
sound like she's lecturing a class. ... Is it really priority number one, in terms of 
philosophically and pragmatically, for the United States to be spreading democracy 
around the world? 

RICE: Well, first of all, the United States is not spreading democracy. The United States 
is standing with those who want a democratic future. ... What's wrong with assistance 
so that people can have their full and complete right to the very liberties and freedoms 
that we enjoy? 

COURIC: To quote my daughter,'Who made us the boss ofthem?' 

Well--seems to us that when the interviewer at times sounds like she's channeling a 10-year-old, the 
interviewee can be forgiven for sounding like she's lecturing a class. 

Jewish Ancestors in the Closet 
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A fascinating historical footnote to the story of Sen. George Alien's Jewish forebears appeared last 
week in Washington Jewish Week. Rafael Medoffreports on the discovery by Time magazine in 1939 
that Secretary of State Cordell Hull's·~"entry in Who 's Who wrongly stated that his wife's last name 
was Whitney, which was her married name f~om her first marriage." Hull's wife, Frances Witz, was 
the daughter of a Jewish immigrant from Austria--a fact he feared would doom his presidential 
hopes. Hull's boss, FDR, apparently agreed. 

Writes Medoff: "The president told Sen. Burton Wheeler @-Mont.) in August 1939 ... [that] Mrs. 
Hull's Jewishness 'would be raised' by [Hull's] opponents. FDR added: 'Mrs. Hull is about one quarter 
Jewish. You and I, Burt, are old English and Dutch stock. ... We know there is no Jewish blood in 
our veins, but a lot of these people do not know whether there is Jewish blood in their veins or not."' 

The political speculation was mooted, of course, by Roosevelt's decision to run for a third term. Hull 
served as secretary of state until 1944, and received a Nobel Peace Prize the following year. 

Annals of Prisoner Abuse 

"She was abused by guards who kept lights on in her cell until she would sign an autograph." 
--from the obituary ofIva Ikuko Toguri D'Aquino, aka "TokLo Rose," Washington Post, September 

No Comment 

"Maybe I am so sick of self-importance because I am so given to it ... 
--Leon Wieseltier, 
New Republic, October 9, 2006 

O Copyright 2007, News Corporation, Weekly Standard, All Rights Reserved. 
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Home-away-from-home vs. 
development 

By Stuart Eskenazi 

Seattle Times staJfjrreporter ~B~-~i~pt~e~ 
Meal Makers' regulars Don Price, 

A restaurant that has been dishing up pot roast and peach pie left, Bob Roberts and Larry Rawdon 
at the same address for 25 years - the heart and soul of Sha'e ajoke while sitting in the 
Burien, as customers tell it - may get sacrificed under the counter seats they occupy daily at 

the popular Burien restaurant. 
city's $120 million plan to wake up its drowsy downtown. owner Kevin Fitz works in the 

background. The eatery stands in the 
Meal Makers' emphatically loyal customers, many of them way of development proposed for 
seniors, are questioning the wisdom of city officials who downfown Burien. 
would demolish the homey restaurant to make way for the 
decidedly more modern, upscale and, yes, youthful Town 
Square. 

The four-block development, ambitious for a town of just 
over 30,000 people, would feature 250 to 275 townhouses 
and condominiums, stores, restaurants, office space, a 
multiplex theater, a new library and a new City Hall - ALAN BERNER / THE SEATTLE TIMES 
wrapped around a plazalike park. Groundbreaking would be Burienls Town Square plans include 
early next year. a road realignment that would cut 

·through a comer of Meal Makers 
restaurant, a Burien institution for a 

Officials are counting on Town Square to stimulate the city's quarter-century. 
lagging tax base and usher in what Burien-lacks: a nightlife. 

While many in Bwien have supported the city's efforts to 
resuscitate downtown, they don't want it at the expense of a 
restaurant they consider family - a place where veteran 
waitresses peer out the windows to see who is entering so 
they can pour the coffee before the customer sits down. 

"The officials who run this city are not thinking about what 
the people want," said Helen Kauf~nan, 71, who has lived in Longfime waih·ess Mary Povick 

turns in an order atthe Meal Makers 

Burien for 50 years. "They are only thinking about what they kitchen window. Pot roast is the 
want." dinner· specialty, but the restaurant 

also has added espresso drinks and 

In defense, city officials are emphasizing that they, too, low-carb offerings. 
dearly want Meal Makers to remain a part of downtown 
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Burien. They have offered to move the restaurant to the margins of Town Square, where officials feel 
it would fit better with other charming yet humble main-street businesses. 

But neither restaurant owner Kevin Fitz nor his landlord, Strobel Family Investments, a trust that has 
held the property for 30 years, are interested in moving. They want the city's Southern California- 
based developer to overhaul its design and build Town Square around Meal Makers and the rest of the 
Strobel parcel. They are challenging the city's condemnation action, filed late last month. 

Burien is offering to buy the Strobel parcel, which amounts to about 6 percent of the Town Square 
development, at what it believes to be fair market value - $600,000 - or to swap it for the piece of 
city-owned land adjacent to Town Square. The land exchange would require Strobel to pay a 
$150,000 premium, although that amount appears to be negotiable. 

"My family has invested in the community, paid taxes and been loyal for 30 years, through good and 
bad economic times," said Robin Oldfelt, one of seven Strobel sisters who inherited the land after 
their parents died. "Now is the time for our investment to pay off." 

"A support center" 

For the past two months, City Council members have heard a heaping helping from Meal Makers' 
loyalists, some of whom are threatening payback at election time. 

Customers say the restaurant is warm and welcoming, particularly to its elderly and disabled 
customers - as valuable as the city's senior center, they say. A woman who lives in California wrote 
the council that she relies on Meal Makers to provide her 86-year-old parents good food and good 
company. 

Others agree. "It's a support center," Robert Livingston testified recently at a council meeting that 
drew 150 to 200 Meal Makers' supporters. "It's far, far more than just a place to sit down and have a 
hamburger. 

Meal Makers' dinner specialty, pot roast, sells for $8.25. Comfort food at a comfortable price will 
always have a placein Burien, say council members, who object to the spin customers have put on the 
debate that the city is trying to shutter Meal Makers. 

"The concept for Town Square that we have developed with community input is for a very dense 
development," said council member Jack Block Jr. "What Robin Oldfelt and Kevin are proposing 
doesn't meet those goals. 

IIIIII1 , longshoreman, not a restaurant owner, but I don't believe it would impede Kevin's business to 
move where we propose to put him. In many ways, it's a better location than where he is now. I think 
it would fit Meal Makers perfectly. 

Although the controversy over Meal Makers has exposed Burien's generation gap, some of those 
supporting the restaurant also have backed the city's efforts to develop Town Square. Kauffinan, who 
lives within walking distance of the development, said her husband, who is disabled, is looking 
forward to visiting Town Square on his motorized scooter. 

And Fitz, Meal Makers' owner, has sat on numerous committees that helped shape Town Square. Like 
many in Burien, he wants Meal Makers and Town Square to co-exist. 
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"But it's my decision alone to make on whether I want to move or not, and I've made the business 
decision that I don't want to move," he said. "It's a question ofrisk; there are too many unknowns. It 
would be hard to reproduce the feel and the ambience. 

In development's path 

Meal Makers' 2,800-square-foot building is one of a smattering of structures that rise out of an 
otherwise depressing expanse of asphalt - the four blocks destined to become Town Square. City 
Hall, a former bank building, is Meal Makers' neighbor. 

Meal Makers' combination of vinyl benches and swivel counter seats can accommodate about 70 
customers. The spotless restaurant, decorated in green and beige, is bathed in natural light, surrounded 
on three sides with windows. 

Fitz, who grew up in Burien, has tried to keep Meal Makers current with the times, offering espresso 
drinks and adding low-carb fare to a menu that already includes specials for seniors. By choosing not 
to move, Fitz is showing loyalty to a landlord, Oldfelt, whose family has been good to him for a 
quarter-century. 

"If she chooses to retain her property, I'm going to support her in that," he said. 

Oldfelt, who lives in University Place in Pierce County, said her father and his business partner 
branched out from selling real estate and began buying properties more than 40 years ago. When they 
split up in 1982, the partners flipped a coin over who would get the residential vs. commercial sides of 
the business. Robert "Bob" Strobel won commercial. 

In addition to the Burien land, Strobel Family Investments owns two shopping centers in Thurston 
County, and the family partnership wants to develop the Burien property itself. 

"We have the resdurces to do it and a desire to do it," Oldfelt said. 

The family has offered to make exterior changes to Meal Makers and build a new multistory structure 
on what is now the restaurant's parking lot. The goal, Oldfelt, said, would be for the redeveloped 
parcel to fit seamlessly within Town Square. 

But Town Square's developer, Urban Partners, believes that is not possible. The current Town Square 
design has a road, open space and parking where the Strobel property is. 

Leaving the Meal Makers building in its current location "would obliterate the plan," said Dan 
Rosenfeld, principal of Urban Partners. Rosenfeld said the city's offer to relocate Meal Makers to the 
adjacent piece of land fronting Southwest 152nd Street, across the street from the movie theaters, is 
"front and center, the highest-profile site of the entire Town Square assembly. 

Oldfelt accuses the city of altering its design at the 1 Ith hour, nudging the road north to take out a 
corner chunk of Meal Makers' building, in order to facilitate condemnation of the Strobel property. 

But Burien City Manager Gary Long said the road was moved to meet space requirements for the 
movie theaters, library and City Hall, as well as improve traffic flow through the development. 
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In promoting Town Square, city officials have tried to allay concerns that the development would 
threaten existing businesses, saying a vibrant new core would be good for all of downtown. But with 
the possibility that Meal Makers could expire, council members find themselves in a tough political 
spot. 

"I also love going to Meal Makers on Sunday mornings, sitting at that breakfast bar between a couple 
of people and feeling like I'm right at home," council member Lucy Krawowiak said. 

"The most important thing for people to remember is that this isn't a either/or choice of Meal Makers 
or Town Square. I'm still hoping, praying and sending good energy that it will all work out." 

Stuart Eskenazi: 206-464-2293 

CoDvriaht O 2007 The Seattle Times Comnanv 
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Eminent domain case upheld 
TheAssociated Press 

The Associated Press 

As lawmakers consider a measure that would require property owners to be directly notified that their land is about to be 
condemned, a sharply divided state Supreme Court on Thursday upheld an eminent domain action against a real-estate investment 
and development company. 

The court's 5-4 decision affirmed that Public Utility District No. 2 of Grant County gave proper notice for an eminent domain action 
against North American Foreign Trade Zone Industries, LLC. 

The ruling comes as lawmakers are considering a measure that would require local governments and public agencies to send certifiec 
letters to the affected paities when they are about to take property through eminent domain. It would also require publication of a 
notice of the decision-making meeting in the largest area newspaper. The bill already has been passed the Senate ~udiciary 
Committee and could come up for a full Senate vote as early as today. 

"Really what the case is, it's mirroring the public debate right now over the rights of property owners," said Frank Siderius, attorney 
for North American. "Our state Legislature is going to have to address this issue. 

The utility's spokesman, Gary Garnant, said he could not comment on the ruling because of ongoing litigation. 

Lease agreement 

The case before the high court was prompted by a lease agreement the utility had with North American in 2001 for 20 acres in Grant 
County. The land was to contain 20 dieselgenerators the PUD acquired because of concerns during an energy shortage about 
meeting the power needs of its customers. 

There was no purchase option in the agreement, and after negotiations for purchase fell through, the utility moved forward with 
condemnation proceedings for 10 acres of the property. In setting up the meeting to discuss condemnation, the official notice sent to 
the public only referred to "Condemnation of Certain Real Property. 

According to the ruling, the utility's executive secretary fared the agenda for the meeting to local newspapers and radio stations, 
posted the agenda outside the commission's meeting room and sent copies to the commissioners and to district employees and 
people who requested it. 

Siderius said he wasn't aware of any newspaper publishing the agenda, and said his clients were not aware of the meeting. 

Condemnation petition 

After the resolution passed, the utility filed a condemnation petition, at which point North American was served with a copy. The 
company moved to dismiss the petition, arguing adequate public notice was not provided. 

But at a second hearing in December 2003, the first resolution was ratified. 

"The constitutionally limited eminent domain power and important due process safeguards of our constitution are again disregarded, 
3ustice ~im ~ohnson wrote in dissent. 

But the majority, led by ~ustice Mary Fairhurst, said the dissenters "misstate the law and the facts when they claim that due process 
entitles the landowner to notice of the agenda of a public meeting to authorize a condemnation." 

On theWeb 

Supreme Court of Washington: www.courts.wa.gov 

Legislature: www.leg.wa.gov 

For further information 

The case is Pub. Util. Dist. No. 2 of Grant County v. N. Am. Foreign Trade Zone Indus., L.L.C. Docket number 76755-6. 

The eminent domain notification measure is Senate Bill 5444. The companion measure is House Bill 1458. 

http://www.theolympian.com/l23/v-print/story/63479.html 7/26/2007 





LegalNewsline I Polarizing eminent domain case squeaks through Page 1 0f3 

LegalNewsline~ 
Thursday, July a6, aooir ~s ~;;ii*" 

State Supreme Courts Home 
State AGs 

2/1/2007 

Polarizin9e eminent domain case saueaks throu9~h State Supreme Court~ 
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OLYMPIA -- In a contentious and divided 

opinion released today, the Washington Hot Topics 
Asbestos 

Supreme Court decided by a 5-4 majority that a Global warming 

Washington municipal authority gave a private I :I~~lrd~i~i:~ln~tRat1:ina 
company enough notice to start an eminent Sub-Prime Mortgages 

?'obacco 
domain action. Vioxu 

In Public Utility District No. 2 of Grant County, ~pei~g- Site Search 
Washington (PUD) vs. North American Foreign I ' I ~~~ Ge 
Trade Zone Industries LLC (No. 76755-6) the 
Supreme Court upheld an Appeals Court ruling Browse By Sti 

that the public notice PUD gave seeking eminent 
Browse ByAG domain and moving for condemnation "met the 

statutory requirement." 

"We also hold that the trial court did not abuse Browse By Da 
its discretion in finding that substantial evidence July'o7 

Chief Justice Gerry Alexander June '07 supported a determination of public use and 
necessity," wrote Justice Mary E. Fairhurst on behalf of Justices Charles W. May 107 
Johnson, Susan Owens, Barbara A. Madsen and Bobbe J. Bridge. April '07 

March '07 

But apparently recognizing that their decision was likely to spark controversy, all FebruaIy'o7 
except Bridge signed onto a separate "consenting opinion," authored by Madsen. Ja"uary '07 
The opinion stressed the extent of property-owners' rights under Washington December '06 
statute but concluded "there is simply no due process violation in this case." November '06 

These arguments didn't fly ivith Chief Justice Gerry Alexander. He wrote a separate Most Popular 
dissent stressing that the PUD "failed to 'fairly and sufficiently inform' the · Attorney general, c 
petitioner of a critical step toward condemning the petitioner's property" - a 'investigate' state g 

violation of the due process amendment to the U.S. Constitution, he argued. · Two-day pants tria 
the way 

"[M]erely posting an agenda outside a meeting room and sending it on to local · Hartford Insuranct 
newspapers and radio stations was not a method of notice 'reasonably calculated to million to settle 'Ce 
inform' the petitioner that its property interests were threatened," Alexander wrote. action 

A-G didn't break a 
Nor did they with Justice Tom Chambers, who also wrote a separate dissent. Nor 

attorney says 
did they with Justice James M. Johnson, who wrote a dissent in concurrence with 

Southwest'despica 
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Justice Richard B. Sanders. punctuality, Flight 

Chambers, in a colorfully written argument, scolded PUD for being "caught with its 
hand in the public's cookie jar trying to sneak one of the public's cookies." He - Legalz~\F~ti 
concluded that defects in the PUD's original agenda notice meant "the [eminent 
domain] process must be started anew. 

Johnson's and Sanders' assessment of the majority's verdict was somewhat blunter. 
"The majority today permits a public agency to take private property without proper 
notice and to condemn without provable public purpose," Johnson wrote. "The 
constitutional right to own property and the public right to notice of governmental 
action loses again." 

PUD's eminent-domain action commenced in July 2003. 
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Editorial 

Not a good ride from Sound Transit 

The governor's signature on the eminent-domain bill is a fitting end to a bad case. 

What happened to Kenneth and Barbara Miller - a government body meeting to condemn their land 
without telling them about it - should not happen again. 

The Millers knew that Sound Transit might condemn their property in Tacoma for a park-and-ride lot. 
But the meeting in 2003 at which the decision was made was publicized only by a notice on an 
Intemet page, and the notice didn't mention their property. 

The Millers didn't see the notice and learned only afterward that the Sound Transit board had voted to 
condemn their land. They sued, and argued at the Washington Supreme Court that government has a 
duty to tell owners in advance of condemnation proceedings. 

We agreed with Justice Jim Johnson, who wrote in dissent that "due process of law," which is 
guaranteed by the state and federal constitutions, requires individual notice. The majority went the 
other way, ruling that under Washington law, a vague Internet posting was good enough. 

Attorney General Rob McKenna, a Republican, and Gregoire, a Democrat, agreed that the law be 
changed. The political parties have different ideas about property rights, and there are some other 
issues that remain to be settled, but on this matter they found quick agreement. The bill sailed through 
the Legislature without opposition. 

The public owes thanks to the Millers. They lost their battle, but won a larger one for the public. 

Copvrirht O 2007 The Seattle Times Comoanv 
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Editorial 

No taking property without notification 

If a government agency wants to take your land for a public use, it ought to notify you of its intention. 
If it plans to make its decision about your land in a public meeting, it ought to notify you of the 
meeting. 

We support Attorney General Rob McKenna's proposal to make this requirement the law in 
Washington. Currently, it is not. That became obvious last year, when the Washington Supreme Court 
ruled against Kenneth and Barbara Miller. Sound Transit had made its decision to take the Millers' 
Tacoma property at a public meeting. The agency had posted a notice of the meeting on its Web page, 
with an agenda item about taking property for a park-and-ride lot. It had not specified the Millers' 
property nor told the Millers individually, and the court said there was no law requiring it do so. 

We said at the time there should be such a law, which McKenna now proposes and House Majority 
Leader Lynn Kessler, D-Hoquiam, will sponsor. This bill is about procedure - and, as Kessler says, 
"about respect." 

There is a second problem in the world of property takings. 

It is about defining when government can take property and when it can't. The state constitution Says 
private property may be taken only for public use, but courts have allowed takings for uses that were 
not really public. 

A new paper by the Washington Policy Center says one example is the Community Renewal Law, 
under which a city can declare an area blighted, condemn private property that is not blighted, and 
offer it for use by a private developer, all ~inder the permissive idea that community renewal is a 
public purpose. 

We believe property takings should be limited to uses that are really public: roads, schools, fire 
stations, etc., the protection of public safety and health, and common-carrier utilities such as pipelines 
and electric transmission lines. 

How to define this is a technical question, and to that end McKenna is appointing a group of experts. 
They should draw up a bill that Democrats and Republicans can both support. 

~Dvrirht O 2007 The Seattle Times ComDanv 
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Editorial 

More arbitrary taking of land by the cowrt 

Four months ago, the Washington Supreme Court allowed the Seattle Monorail Authority to step on 
the property rights of John and Doris Fujii by condemning property the agency didn't need. Following 
the Nov. 8 vote, an injustice in that case was averted - no thanks to the court. 

Now, in a ruling about the property of Kenneth and Barbara Miller of Tacoma, the court has done it 
again. 

The Miller case stemmed fi·om a public meeting at which Sound Transit made the decision to 
condemn the Millers' land for a park-and-ride lot. The question was whether the agency had to tell the 
Millers about that meeting beforehand. The court said it didn't. The Millers knew their property might 
be condemned at some point. But they didn't know a certain meeting in june 2003 would deal with 
their property - and they weren't there. 

Justice Mary Fairhurst wrote for the five-justice majority (including Bobbe Bridge, Charles Johnson, 
Barbara Madsen and Susan Owens) that the Millers were "not entitled to actual individualized notice. 

The law is fuzzy on it, and Fairhurst sided with the government. Sound Transit had announced its 
meeting on its Internet site, saying that it planned to take "certain real property interests" near a 
railroad station. It had named the railroad station but not the property it wanted to take. That was good 
enough, Fairhurst said. 

Chief Justice Gerry Alexander, writing also for Justices Tom Chambers, Jim Johnson and Richard 
Sanders, argued that it was not good enough to post it on the Internet, because the Millers might not 
be connected to the Internet. Better to put it in a newspaper, Alexander said. 

While we appreciate Alexander's endorsement of our product, we prefer the position taken by Jim 
Johnson, who said the notice also should have had "specific identification of the property to be 
condemned." 

We would go fi~ther: Notice of the property to be condemned should also have been delivered to the 
people who own it. "Due process of law" should require no less. 

CoDvriaht O 2007 The Seattle Times Comoanv 
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Editoria I 

Land seizure by courts and by mail 

When government plans to seize your house or land, it has to make a serious effort to warn you. So 
said the U.S. Supreme Court in a case handed down last month. It is a message that should be heeded 
by the Washington Supreme Court, which regrettably has held government here to a much lower 
standard. 

In a ruling last February, our court decided the case of Kenneth and Barbara Miller of Tacoma. The 
Millers knew their property might be chosen by Sound Transit for a rail station. But they didn't know 
a certain meeting in June 2003 would decide about their property. The agency hadn't told them about 
it. It hadn't posted the property. It hadn't put an ad in the paper. It had put a notice on its Internet Web 
page that it would have a meeting to consider condemning property near the proposed station, but it 
did not name the property it wanted. 

The question in Olympia was whether that was enough. A majority - Justices Mary Fairhurst, Bobbe 
Bridge, Charles Johnson, Barbara Madsen and Susan Owens - said it was, and that the Millers were 
"not entitled to actual individualized notice. 

Contrast that with the U.S. Supreme Court's ruling in Jones v. Flowers. That is a case brought by Gary 
Kent Jones, who had not paid the property tax on his house, which was inhabited by his ex-wife. The 
state of Arkansas sent a certified letter to where it believed Jones lived, saying that if he did not pay, 
the state would take the house. The letter was returned unclaimed. 

Two years went by, the state sent another letter that also went unclaimed. It sold the house to Linda 
Flowers - an $80,000 house, for $21,042. Jones sued, saying the state hadn't made enough effort to 
find him before selling his house for peanuts. 

Chief Justice John Roberts, writing for the majority, agreed with Jones. When the letter came back 
unopened, he said, for officials to shrug their shoulders and say, "We tried," was not good enough. 

In our state, the effort to find the property owner was so weak as to be almost undetectable, and our 
court said it was close enough for government work. The decision in Jones v. Flowers shows that our 
court was wrong. 

Coavriaht Q 2007 The Seattle Times ComDailv 
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Little-noticed ruling should be reconsidered 

Friday, March 17, 2006 

By KENNETH F. BUNTING 
P-l ASSOCIATE PUBLISHER 

Let's face it. When it comes to computers and Internet technology, Seattle and the Puget Sound region 
are more wired and more "with it" than most of the country. 

Still, open-government advocates and others are rightfully alarmed by a little-noticed Washington 
Supreme Court decision last month that places Washington state in a class all alone when it comes to 
notice requirements for public meetings. 

A slim 5-4 majority of the state Supreme Court decided that legislative bodies of local governments can 
fulfill their requirements to notify the public about meetings they are holding and actions they are 
considering simply by posting that notice on an agency's own Web site. 

The advocates see the ruling as a dangerous diminution of the state's open meeting laws and the general 
philosophy of transparency and openness in government. 

Even in wired and connected Washington state, they argue, not everyone has access to a computer and 
Intemet connection. Even the wired and computer-savvy among us may not be capable of or willing to 
look at every governmental agency's individual Web sites to check for meeting schedules and agendas. 

The ruling was the first appellate decision anywhere in the nation to hold that Web-only posting is 
adequate when public notice is required by law. 

It's a badge of distinction the Supreme Court justices should shed, say the advocates, who are asking the 
judges to reconsider the issue and change their minds. 

It is also a big deal for property-rights advocates because the disturbing ruling came in a dispute over 
seizure of private property through governmental powers of eminent domain, an area for which most 
statls, including Washington, long have had even more stringent notice requirements than for ordinary 
public meetings. 

The ruling came as a result of an unsuccessful fight by a Tacoma couple to keep Sound Transit fi-om 
seizing a large parcel of land they owned to build a rail station and park-and-ride to serve the South 
Tacoma-Lakewood area. 

Kenneth and Barbara Miller argued against the seizure of their property on several grounds, trying to 
convince the transit agency, then the courts, that two other nearby land parcels would make a better 
southern terminus for the commuter trains. 

The Millers and their supporters in the legal dispute most certainly know that motions for 
reconsideration, on their face, are long shots. Essentially such motions are tantamount to telling learned 
jurists that they really couldn't have meant what they said; or that they forgot to consider some key 
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factor in examining the law, the facts and the policy issues at stake. 

Even if egos never came into play, that's an automatic hard sell that most often falls flat. 

But here's a case where esteemed justices ought to toss out their stick-to-their-guns tendencies. 

Far be it from me to suggest that justices didn't give enough thought to their decision. But Justice Mary 
Fairhurst, author of the'decision for the court majority, refers repeatedly to Sound Transit's "light rail" 
line, although the rail station in question is for the agency's Sounder commuter rail line. 

And, Justice James Johnson, author of one of two dissentingopinions, bases some of his most 
persuasive arguments that the majority blew it on a rule the transit agency didn't adopt until 16 months 
after the hearing in dispute. 

Fairhurst also writes in the majority opinion that the rail line she repeatedly wrongly describes currently 
"runs from downtown Tacoma to downtown Seattle."' It's two trains, mind you. But the Sounder 
commuter rail service really extends fkom downtown Tacoma to Everett. 

Such misstatements have little to do with legal issues or principles in dispute. But for the record: The 
Everett station is 35 rail miles away from downtown Seattle. Each commuter rail train is significantly 
heavier than the light rail trains currently in operation. And, the commuter rail trains have to be pulled 
by locomotives that each cost area taxpayers more than $5 million. 

Johnson and Chief Justice Geny Alexander, who wrote a separate dissenting opinion, agreed with the 
majority that Washington's notice' statutes don't clearly set out: minimum standards for meeting notices. 
Butthey said the intent of the statutes and philosophy behind them are clear. 

While the state law "does not necessarily require notice to be published in a newspaper," Alexander 
wrote, "it is highly optimistic to expect a landowner's clicks of the computer mouse to lead, at the right 
time and on the right site, to a posted proposal bearing on his property interests." 

No one with a black robe and an Olympia office in a place called "The Temple of Justice" has Baked my 
opinion. But I'd say this one merits a Supreme do over. 

Kenneth F. Bunting is associate publisher. E-mail: kenbunting@seattlepi. com 
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No justice in taking private property 

Thursday, March 2 2006 

By TED VAN DYK 
P-l COLUMNIST 

"The law is an ass. " -- Charles Dickens 

The plaintive voice on my message machine last week was that of Kenneth Miller of Tacoma. He was 
upset because, against common sense and simple justice, the Washington Supreme Court had upheld, 5- 
4, Sound Transit's condemnation of his and his wife Barbara's property for a park-and-ride lot adjacent 
to a South Tacoma Sounder rail station. 

Charlie Klinge, the Millers' attorney: "The state Supreme Court majority destroyed a previously held 
constitutional right. Government can take your private property even when the condemnation process is 
corrupted by falsehoods, threats to community leaders and other arbitrary and capricious actions." 

Sound Transit seized the Millers' property after posting a meeting agenda, which included an 
unspecified condemnation matter involving "certain real property interests," on its Web site. It did not, 
in accord with prior practice, publish notice in newspapers or post notice on the property or in public 
places. The Millers were not notified directly of the meeting. The court decision, Klinge points out, was 
the first in the United States to declare Internet notice alone to be sufficient in such an instance. 

The Millers provided evidence that Sound Transit made false public statements that alternative parking- 
lot sites had prohibitive contamination problems; did not know that a change in the project would 
require demolition of a house on their property listed as historic by the city of Tacoma; and refUsed to 
consider a preferable site next to the station that would not require pedestrian crossings over the tracks. 
They alleged specifically that Sound Transit chairman and Pierce County Executive John Ladenburg and 
Sound Transit board member and Tacoma City Councilman Kevin Phelps threatened and silenced a 
community activist who questioned the process. 

A trial court earlier had found that Sound Transit "negligently omitted and missed some facts and 
evidence which ideally should have been considered, and if considered could have reasonably led to a 
different result." Yet it let the condemnation action stand. The Supremes went along. 

Justice Mary Fairhwst wrote for the majority that the Millers were "not entitled to actual individualized 
notice" of the meeting at which their property was taken. The court, in publishing "facts" regarding the 
decision, inadvertently disclosed that it did not even know the difference between Sound Transit's inter- 
city Sounder service and its local light rail systems. "Sound Transit," the document erroneously stated, 
I'is attempting to make light rail an alternative to commuters along the I-5 corridor. Currently, light rail 
runs ~om downtown Tacoma to downtown Seattle. This case involved Sound Transit's efforts to extend 

the line south." 

Chief Justice Gerry Alexander joined Justices Tom Chambers, Jim Johnson and Richard Sanders in 
opposing the decision. Johnson stated, "Only by adopting a rubber-stamp standard of review at odds 
with article 1, section 16 (ofthe state constitution) and relevant case law can the majority look the other 
way. To rely on clearly erroneous factual information of such magnitude amounts to arbitrary or 
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capricious conduct." 

The U.S. Supreme Court, in the controversial Kelo case last year, upheld the right of public agencies to 
seize private properties for almost any purpose they defined as in the public interest -- including 
commercial development by other private-sector entities. A few months ago, the Washington Supreme 
Court upheld the Seattle Monorail Authority's taking of property that it did not even need from John and 
Doris Fujii. 

It is not surprising that Sound Transit acted as it did. It is surprising, however, our state's highest court 
would tolerate it. 

If you believe any government or quasi-public entity should have power to take your property as the 
Millers' was taken, you obviously are a born victim. Or you are state Justice Bobbe Bridge, Charles 
Johnson, Barbara Madsen, Susan Owens or Fairhurst and sided mindlessly with the predator against its 
prey. Each fed the destructive public belief that Court of Justice is an oxymoron. 

Ted Van Dyk has been involved in nationalpolicy andpolitics since 1960 E-maill 
t_van_dyk@hotmailcom. 

O 1998-2007 Seattle Post-Intelligencer 
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Editorial 

Sinking ship of private property 

The Washington Supreme Court's "sinking ship" ruling yesterday is a dangerous precedent. The 
decision written by Justice Barbara Madsen waters down the state constitution's protections of private 
property and approves of disingenuous behavior by the Seattle Monorail Authority. 

The case concerns a triangular property between the Smith Tower and Pioneer Square in Seattle, now 
used for a parking garage that looks like the prow of a ship. Immigrant railroad laborer Henry Kubota 
bought the property in 1941. A few months later, he was interned with other Japanese Americans for 
the duration of World War II. A friend managed the property, and it is now held by Kubota's son-in- 
law, John Fujii. The Monorail Authority wanted about a third of the property for a station. Under the 
power of eminent domain, the agency could condemn the land for that, because it would be a public 
use. The argument arose because the agency wanted to also take the other two-thirds. Its idea was to 
use it during construction and sell or lease it to a private developer afterward, to the profit of the 
Monorail Authority. 

The Washington Constitution says, "Private property shall not be taken for private use." The Monorail 
Authority argued that piling stuff on the excess property during construction was a public use. It said 
it wasn't too sure how long it would use it for that, but it didn't have any specific plans for commercial 
development afterward. So, was it OK to just take the whole thing? 

The court said yes. 

We hold with Justice Jim Johnson's spirited dissent. The monorail should have taken and paid for 
what it needed, and no more. What's really going on here, Johnson wrote, was that it wanted to take 
extra land, "which would appreciate and then be resold by the agency in order to help finance its 
troubled project." 

The monorail will, we hope, be a dead issue after Nov. 8. This precedent will remain as a bad legacy 
of a bad project. 

CoDvriaht O 2007 The Seattle Times ComDanv 
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High court sides with monorail on right to condemn land 

Project can acquire parking garage in Pioneer Square 

Friday, Ocfober 2?, 2005 

SEATTLE POST-INTELLIGENCER STAFF 

The Seattle Monorail Project can acquire land including the city's "Sinking Ship" garage in Pioneer 
Square by condemnation, the state Supreme Court said in a 7-2 ruling Thursday. 

The agency hopes to complete the purchase even though the project's future is in doubt. 

The agency today will ask King County Superior Court Judge Jeffrey Ramsdell to approve an agreement 
for the agency to complete the purchase within 10 days. The land is a triangle bounded by James Street, 
Second Avenue and Yesler Way and would be used for a station, construction staging and possible 
redevelopment. 

Voters will decide Nov. 8 whether to authorize construction of a shorter line or to halt the project 
altogether. But the purchase agreement had been made some months ago, to be triggered by clearance 
from the Supreme Court, monorail spokeswoman Marjorie Skotheim said. 

"Obviously the results of the election will affect things, but right now we're still going about our work, 
and there was an agreement we were a party to that requires us to acquire the property within 10 days, 
and that is what we will do now," she said. 

A majority of the nine Supreme Court justices said the agency had eminent-domain power even though 
state law didn't spell it out in detail, an issue raised by the landowners. 

The majority said eminent-domain powers such as those granted to cities and other "municipal 
corporations" also have been granted to the monorail project. 

"By implication ... the procedure to be followed by a city, applies to SMP," Justice Barbara Madsen 
wrote. Concurring were Chief Justice Gerry Alexander and Justices Bobbe Bridge, Charles Johnson, 
Susan Owens, Tom Chambers and Mary Fairhurst. 

Dissenting were Justices James Johnson and Richard Sanders, who argued that SMP didn't need the 
entire parcel for the station and that the part not to be developed for the station "is not a public use." 

SMP and the landowner, HTK Management LLC, agreed the agency would pay $10.4 million for the 
entire triangle if the courts approved the purchase. Of the 39 properties SMP said are needed for the line, 
the agency has bought 34 others at a cost of just over $72 million. It is negotiating to buy three other 
parcels and waiting for a fourth, to be vacated by the Federal Reserve Bank, to become available. 

The agency has dropped a condemnation action to acquire an easement across from the Fishing Vessel 
Owners shipyard at Fishermen's Terminal, because the agency now intends to end the line a half-mile 
south of the yard if voters approve. 
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Monorail agency can condemn parking garage 

By Mike Lindblom 
Seattle Times staffreporter 

The state Supreme Court yesterday ruled that the Seattle Monorail Project may use eminent domain to 
condemn the "Sinking Ship" parking garage in Pioneer Square, even though a new train station would 
take up only a third of the land. 

The monorail project would use the rest of the property to store equipment during construction. Then 
it would sell or lease it to developers to offset the cost of the project. 

The monorail agency is now working to take over the property within two weeks to run the garage 
until it is needed for constniction, said spokeswoman Marjorie Skotheim. 

But the owner, John Fujii, said, "It appears the monorail will not be built anyway, so it remains to be 
seen whether we lose our land." 

The entire monorail project could be scrapped unless Seattle voters approve Proposition 1 in the 
general election. 

The high court ruled 7 to 2 that state law gives "deference to local governments to determine what 
property is necessary to implement projects." A transportation project such as the monorail is 
unquestionably a public use, the court ruled. 

Justices James Johnson and Richard Sanders dissented, saying the condemnation proposal is a "land 
grab" that violates property rights. 

Information I The triangular parking garage at Second Avenue and Yesler 
Way gets its nickname because its sloping decks appear to list 
like a capsizing boat. 

The Supreme Court ruling in 
favor of Seattle Monorail Project: 

Fujii initially welcomed the monorail when voters approved 

~ttp://www.courts.wa. ~ov/oDinions/? the line in 2002. He hoped to build high-rise housing next to 

fa=o~inions. o~indis~&docid='i~ 64620MAJ the new station. He was willing to rent out land during 
construction, but monorail leaders considered that too costly. 

The dissenting opinion: In May, the agency agreed to a $10.4 million purchase price, 
httt,:~WWW. courts.wa. ~ov/oDinions/? but Fujii continued to resist a forced buyout. 
fa=opinions.o~indisp&docid=764620DI 1 

Mike Lindblom: 206-515-5631 or 

http:llseattletimes.nwsource.com/cgi-binlPrintStory.pl?document_id=2002574258&slug=s... 7/26/2007 



The Seattle Times: Monorail agency can condemn parking garage Page 2 of2 

mlindblom~)seattletimes. com 

CoDvrinht O 2007 The Seattle Times Comuanv 

http:llseattletimes.nwsource.com/cgi-binlPrintStory.pl?document_id=2002574258&slug=s... 7/26/2007 



~e~iPi~ieg~~-~rmee~~~Blc~er 

SEATTIE 
I AMD THE MORTHMIEST I 

THURSDAY, MARCH 17, 2005 SECTIQN B Ait~ 

NIonor~i% project crosses 
the line on public use 

WILLIBM R. BII~R p·b~··~··,r~·m·ooraiIwao~i to perma- 
Guest columnisi· nently condemn the property designated 

for the staging area. 
At thetrial court, the Fujii family pro- 

Can the government seize your proper- duced evidence that SMP plans to sell the 
ty so it can sell it to a private developer? property to private developers once con- 
That is the key question in a case to be struction is complete in order to generate 
heard today by the WashinpSton Supreme revenue. If this is the intent, then the plans 
Court. arein direct violation of the state constitu- 

Under the Washington Constitution, tion. 
the government may use "eminent do- Taking property for a monorail station 
main" - that is, condemri private property fits within the definition of public use, as 
- to obtain property only if it devotes that does temporary use of the rest of the parcel 
property to a "public use." Public uses are during construction. SMP cannot, howev- 
things used by the public - highways, li- er, take more of a property interest than it 
braries or parks. Every state constitution needs for public uses and transfer that 
and the U.S. Constitution limit eminent property interest to private developers, 
domain to public-use projects, but, in- Monorail officials responded to evi- 
creasingly, local governments have abused dence of intent by claiming they have no 
that power by condemning property to plans at all for the property once construc- 
transfer it to private developers. The priv- tion is complete. But this is not good 
ate developers thus get property without enough under the constitution, which 
negotiatingforit, andthegovernmentgets mandates that the property be put to a 
more property taxes than it would have public use. "We don't I~ow what we are 
under the original owners, going to do with this property" does not 

Fortunately the state constitution is equal a "public use." 
uniquely protective of private property The Washington Constitution does not 
and explicitly forbids this type of govem- permit the government to take your prop- 
mental abuse. Because of our strongly erty so that it can become a real estate 
worded constitution, Washington courts speculator. Nor does it permit the govern- 
have stead against the tide of"private con- ment to take your property because it may 
demnations." Our Supreme Court is once - or may not - have a public use sometime 
again called on to preserve this fundamen- in the future. If SMP cannot identify a pub- 
tal constitutional protection in a case in- lic use for the portion of the property need- 
volving the Seattle Monorail Project. ed for construction staging once construc- 

At issue is the famous "Sinking Ship" tion is complete, the land must be returned 
parking garage in Pioneer Square owned to its owners. 
by the Fujii family - property that the fam- Wittl this case, our state's highest court 
ilywas able to hold on to even when some has before it another opportunity to affirm 
members were interned during World War the right of all Washingtonians to be secure 
II because of their Japanese ancestry. SMP in their homes and businesses and free 
seeks to condemn part of this property to from such unconstitutional land grabs. 
build a station for its planned expansion, 
but· the- station will not cover the entire 
property The monorail will use the rest of william R. svlaurer is executive director of the 
the lot` temporarily as a construction stag- Institute for Justice washington fhapter, which 
ing ground. While all the parties agree that filed a friend-of-the-court brief on behalf of 
the station and temporary staging area are fhe Fujii famil~ 
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Couple's dream now their worst nightmare 

By Mike Lindblom 
Seattle Times staffreporter 

Even though no train is coming, the couple who own tiny PREV 1 of2 NEXT , 
Caffe Appassionato likely will be forced to move because of 
the Seattle Monorail Project. 

Taiki Hong Lee and husband Young Lee fought 
coildemnation by SMP, but they finally sold their tiny 
triangle near the Space Needle for $580,000 after the agency 
defeated them in state appeals court last year. 

When voters canceled the monorail last fall, the Lees asked 
to buy back the land. The agency says it must be resold for 
full market value, through competitive bidding this month - 
a contest the Lees believe they would lose. 

"This is my baby," says Taiki Lee. 

The couple bought the century-old building for $220,000 in 
1997, then spent $221,000 renovating it. F~r now, they 
continue to operate the cafe and an accounting business 
upstairs, paying $1,882 monthly rent to the SMP. They Oenlarge ELLEN R/1. BANNER i THE SEATTLE TIMES 
dream of adding condos. Taiki Lee, forced to sell her "baby" 

- Caffi: Appassionato - to the 
Seattle Monorail Project, has been 

Instead, a future buyer can evict them with two months' unsuccessful in buying it back. 
notice. 

"Am I living in a democratic country or a communist Related 
country?" Young Lee asked. "If they don't use it, they have 

to return it." · Sale of Seattle Monorail Proiect 
could bail out Seattle tax~avers 

Legally, that's not the case. 

Under the state constitution, any special deal with former owners would be an illegal "gift of public 
funds," SMP attorneys say. 

The Lees didn't apply for an SMP relocation grant last year, thinking the monorail's collapse would 
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help them buy the property back. 

"She has this bastion of hope that somehow in this country, it is impossible to permit what happened 
to her, and somehow the American system is going to somehow correct itself and be fine," said her 
attorney, Clay Teny. 

SMP says it has relocated 42 businesses, 13 homes and three parking lots. The impact is less than 
Sound Transit's surface light-rail project, which has relocated 215 owners and tenants so far. SMP has 
also paid $6.8 million in relocation aid to owners and tenants. 

SMP board member Jim Nobles said the more money that comes in from land sales, the sooner the 
agency can pay its debts and eliminate its tax on car tabs. 

"The land belongs to the taxpayers of Seattle right now," he said. 

Cleve Stockmeyer, a former monorail-board member, said former owners deserve a chance to 
repurchase at cost plus 3 percent. 

"I think it's a case of inertia, and government heartlessness," he told Fox News' "Hannity & Colmes" 
program, which was doing a series on alleged eminent-domain abuses. "It shouldn't be the public 
purpose tojust flip property and speculate. 

But land-use attorney Larry Smith, who represented the Fiorito family when they fought SMP's 
purchase of the land now occupied by the Denny's in Ballard, advised his clients to "take the money 
and move on" rather than seek to buy back the property. 

Taiki Lee finally gave up hope after reading an e-mail from an aide to state Sen. Jeanne Kohl-Welles, 
D-Seattle (a nonvoting SMP board member), relaying SMP's view that the Lees got a good price and 
were allowed to continue renting their business space at a below-market rate. 

"Money is not important," Taiki Lee said. "My property, my dream, my American dream is gone. 
They still did not apologize for the mistake they made on me. It hurts me. 

Kohl-Welles said she sympathizes, but "I can't recommend that the monorail board violate the state 
constitution." 

Mike Lindblom: 206-515-5631 or mlindblom~·seattletimes. corn 
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Monorail vs.'Sinking Ship' garage 

Supreme Court tussle shapes up over triangle of land downtown 

Thursday, March 17, 2005 

ByLARRYLANGE 
SEATTLE POST-INTELLIGENCER REPORTER 

Two Seattle landmarks -- one real, one planned -- will be among the early conversation at the state 
Supreme Court today. 

Descendants of a longtime Seattle family are challenging the attempted condemnation by the Seattle 
Monorail Project of all of a triangle of land at Second Avenue and Yesler Way, site of the infamous 
"Sinking Ship" parking garage. 

The monorail wants to acquire the site to build one of 19 stations. Saying it 
doesn't yet know how much of the half-acre site the station will cover, it wants to 
acquire it all, using part of it for a station and part for construction staging. 

What happens on the remainder of the half-acre triangle isn't yet known, but the 
fight is over that remainder. 

The owners, descendants ofHenry Kubota, want to sell the Seattle Monorail 
Project only enough land to provide for the station, leaving the rest for the family 
to develop, possibly in connection with the station. 

"We want the monorail to talk to us about working with them," said the family's 

attorney, George Kresovich. "They've been unwilling to do that." CLz~aam ~21file 
The'Sinking Ship. 

Monorail officials, however, say they need all the land because what isn't used 
for the as-yet undesigned station will be used to stage construction on the system, which will pass 
through Pioneer Square en route between Crown Hill and West Seattle. 

Because it could take several years to build the station and other amenities, buying the entire parcel is 
"the best way to save the taxpayers money," said Ross Macfarlane, the monorail's legal affairs director. 

The triangular lot is bounded by Second Avenue, Yesler Way and James Street in a pocket formed by 
disj'ointed street platting in the neighborhood. 

Kubota, a railroad worker and hotel manager, bought the land in the early 1940s but had to allow an 
acquaintance to run it while Kubota was displaced from his home during World War II along with 
thousands of other Japanese residents. 

The land was the site of the Seattle Hotel until it was demolished in the early1960s. A developer then 
took out a lease on the site, promising to build an office building. However only the prow-shaped 
parking garage and a gas station were built. 
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Kubota's son-in-law, Jbhn Fujii, hoped to develop housing on part of the site once the station was built, 
but Macfarlane said leasing part of the site for several years during construction could be as expensive 
as buying it outright. 

The monorail initiated the condemnation action, as it has for most properties including those eventually 
sold without a battle by owners. 

Of the 39 properties the agency needs to acquire for the line, 11 have been bought without dispute and 
negotiations are in progress for three others for which no condemnation actionshave been initiated. 
Twenty others were purchased after condemnation actions were filed but the agency reached out-of- 
court agreements, and negotiations are under way for five others that face a condemnation threat. 

Fujii, unlike most of the other landowners, fought the action. The family lost in King County Superior 
Court but appealed and the state Court of Appeals sent the matter up to the Supreme Court because of 
the issues involved. 

Fujii and his family argue that the agency, while granted general condemnation authority by the 
Legislature two years ago, doesn't have full power to do so because the law didn't spell out the 
procedure. 

Macfarlane said that while the Seattle Monorail Project's authority wasn't spelled out in precise detail, 
over the years the Legislature has recognized that authority and the monorail as an agency in'Seattle is 
following procedure set out for cities. 

P-I reporter Lal7y Lange can be reached at 206-448-8313 or lar~ylange@seattlepi. com 

O 1998-2007 Seattle Post-lntelligerzcer 
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Treat property owners fairly along 
the Green Line 

~asiE 

By John S. Fujii 
Special to The Times 

When the Seattle Monorail Project (SMP) sued to condemn 
our family's property for a Green Line station across from 
Smith Tower, we quickly learned anoverreaching, single- 
purpose agency could swoop down and take our land 
without a long-term plan for the rest of the triangular block 
at Second Avenue and Yesler Way. 

We could see the agency eventually selling off the unused 
portion of our property, now occupied by a three-level 
garage, to a private developer. STEVE RINGMAN i THE SEATTLE TIMES 

The Seattle Hotel (small photo) once 
stood on the parking garage site. 

Initially, and to this date, we have offered to share the entire 
site - by selling the approximately one-third portion 
required for the station, while leasing the rest for staging and other temporary uses during Green Line 
construction. When construction is complete, we would like the remaining two-thirds section returned 
to us to fulfill our own development vision for the land. 

It has always been a family dream to restore the historic property as a centerpiece of Pioneer Square. 
After 64 years of ownership, the land is priceless to us, especially after my father-in-law's experience 
in holding onto his property during World War II and after the major earthquake in 1949. 

Less than a year after my wife's father, Henry T. Kubot$, bought the Seattle Hotel in 1941, he was 
forced to relocate, with thousands of other residents of Japanese ancestry, to an internment camp. 
Instead of losing his property, as many did during the war, he received help ~om Charles Clise, who 
agreed to manage the hotel for him until he returned. 

The aging and structurally damaged hotel was demolished in 1961, with plans to build an office 
tower. However, much to my father-in-law's chagrin, the developer's project did not progress beyond 
a parking structure, the current "Sinking Ship" garage, and a gas station. 

Today, our family would proudly share the property with the people of Seattle to help the monorail 
get built and create a plan for Second and Yesler that serves the site's history, as well as the 
community interest. 
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We do not wish to thwart progress on the monorail's Green Line. We seek only fairness with respect 
to our interest in the remaining land, for which no post-construction public use has been defined. We 
want to w~rk with the Pioneer Square neighborhood to honor the past and secure a rightful role in the 
future of our property. 

Fortunately, we're making progress. Senate Bill 5534 now includes language that clarifies the 
monorail project's power to condemn property, without hindering the agency's ability to complete its 
mission. The amended bill, now making its way through the Legislature, stipulates that the authority 
may acquire by eminent domain only that interest in a property necessary to build and operate a public 
monorail system. 

The Seattle Monorail Project's condemnation suit on our family's property has forced us to defend our 
ownership interest in court as well. The state Supreme Court will hear our case on March 17 to decide 
issues surrounding the extent of the monorail's authority to acquire land for public use. 

We didn't want our fate decided in court, but that's where the SMP took it instead of working with us 
when we asked. 

The monorail's push to take the entire property is surprising after initial proposals show the Yesler 
station taking up less than one-third of the property. And it's possible the contractor-designed station 
will be even smaller, given the bid the monorail has received. 

We've taken our fairness message to other property owners, community leaders, lawmakers and 
anyone who will listen. It's not an anti-monorail message. Rather, by sharing our land with the 
monorail, we can finally do the right thing for this historic property. 

Our story is one of several along the Green Line. Other property owners face the sacrifice of land and 
successful businesses built throughthe years - not to mention the jobs - for the public good of the 
monorail. For some, no amount of money can salvage what is lost. 

We're finding agreement for our position among people on both sides of the monorail debate. And 
we're grateful to have found support among our elected leaders in the state Senate who are 
consideririg the clarifling language in SE 5534. 

A fair solution will see the SMP acquiring the land it needs to fulfill its stated purpose - but not a 
square foot more. In a fair process, my family will hold onto an important legacy in Pioneer Square, 
honor the property's past and carefully plan its.future for the benefit of the community. 

John S Fujii and his wife Doris run HTK Management LLC, which owns the property at the proposed 
Second Avenue and Yesler Way monorail station site. 

CoDvrinht O 2007 The Seattle Tirnes Comuanv 
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Monorail may sink dream for Pioneer Sqnare's Sinking Ship 

By Mike Lindblom 
Seattle Times staffreporter 

Henry Kubota hung onto his little triangle of land near Pioneer ~ E-mail article 
Square, even after being sent to a World War II internment camp for ~ PI-int view 
residents of Japanese ancestry. 9 Search 

~ Most e-mailed 

Six decades later, his family could be forced to sell the property to $ Most read 
make way for the monorail. ~ RSS 

The Seattle Monorail Project (SMP) says it needs the land for a o Doomed by monorail? 
station at Second Avenue and Yesler Way. It would be a hub just 90 
paces fr~om the regional bus and light-rail tunnel, serving Smith o Trouble s~ots along the line 
Tower and government office buildings. 

The property is now occupied by a quirky angular parking garage nicknamed the Sinking Ship, which 
would be demolished to make room for the station. The Kubota family doesn't oppose a monorail, and 
they too would like to raze the old garage, which the neighborhood seems to agree is an eyesore. 

But they are fighting SMP over who will control the land's future. 

The station can fit on less than half the triangle. Monorail officials are trying to condemn the whole 
site and use the leftover land as a storage yard for construction materials, then resell it after the line 
opens five years from now. 

Kubota's son-in-law, John Fujii, has taken the dispute to a state appeals court, after a King County 
judge ruled in SMP's favor. Fujii wants to build housing there, with retail on the ground floor. 

"We have held on to this property 64 years," he said.."We would not have held it this long unless we 
planned to do something important at the site." 

The three-level garage, which appears to list in a concrete sea, last Monorail condemnations 
made news in 2001 as the perch where police commanders and news 

cameras witnessed a fatal Mardi Gras riot in Pioneer Square. Unresolved lawsuin: The Seattle Monorail 
Frommer's Guide calls the garage "the monstrosity that prompted the Project (SMP) has filed 22 condemnation 
movement to preserve the rest of this neighborhood." lawsuits, of which 10 are still unresolved. 

However, the agency has either purchased land 
or obtained access to begin work at most of the 
19 station sites. 

"It's one of the ugliest things in Seattle," acknowledges Kubota's 
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daughter, Doris. She and Fujii own the land beneath, while a tenant Fewer displacements: Because it travels 
runs the garage under a long-term lease, overhead, the monorail requires buying out 

fewer properties than Sound Transit's light-rail 
line, which includes a four-mile surface route 

in Rainier Valley. The SMP has displaced 42 
Earlier, it was the site of the Seattle Hotel, a favored stop for Alaska businessesand homes to date, compared with a 
gold prospectors that was built after the great 1889 fire, projected 215 for Sound Transit. 

Kubota, an immigrant railroad laborer and hotel manager, bought the hotel in February 1941. Soon 
after, Japan's air attack on Pearl Harbor drew the United States into war, and Japanese-Americans 
were sent to internment c~iI~i~ps. 

Kubota was shipped inland to Camp Minidoka in Idaho under Executive Order 9066, which displaced 
110,000 people. While other Japanese-Americans lost their land and businesses, Kubota was helped 
by a prominent Seattle landowner, Charles Clise, who agreed to manage the hotel. Clise described 
Kubota as a man of "ability and competency of an outstanding quality" in a letter that helped the 
family win release ~tkom the damp to go pick sugar beets in Colorado. 

In January 1945, Kubota and another internees returned home to a cordial welcome. The hotel had to 
be repaired after an earthquake four years later, and it was demolished in 1961. A developer 
announced plans to build a six- to eight-story office for Standard Oil atop a parking garage. To 
Kubota's dismay, only the garage and a gas station were finished. 

Nonetheless, the family stuck to a long-term lease with garage operators, awaiting its chance to 
someday erect the high-rise Kubota wanted. 

Condemnation 

Conceivably, the monorail project might help the Kubotas realize their dreams. Without any monorail 
condemnation, the garage operators would continue their lease possibly until 2020, Fujii says. 

With a condemnation, Fujii hoped to cooperate with SMP, forging a deal where he could develop the 
leftover land years sooner. And a station would likely make residential or commercial development on 
the site more attractive to developers. 

Fujii hired an architect to make a conceptual drawing of a 10-story housing tower, in the belief he 
could co-develop with SMP, as the agency is doing near the Pike Place Market with the Samis Land. 

He offered to sell the agency enough land for a station, then rent out the remainder until construction 
is completed. But the monorail's right-of-way manager, Joe McWilliams said paying years of rent 
would be too expensive. 

Fujii believes the agency's real aim is to cash in on the Kubota land, to help make up for a shortage in 
the monorail's car-tab tax. 

Last year, SMP published a report predicting the stations would boost land values as happened near 
commuter stations in Portland, San Francisco and Vancouver, B.C. Monorail officials point out that 
their current budget projections do not depend on money ~om land deals. However, the agency has 
paid for feasibility studies of development around stations. SMP will not release its study for the 
Sinking Ship site. 
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"We, as a public agency, are required to look at all of our assets and get the best return we can, for the 
taxpayers," McWilliams said. 

The assessed value is $4.5 million. The SMP has offered Fujii $6 million. He says money isn't the 
issue. 

"It has a lot of symbolic value to us," he said. "Instead of losing it in the internment, isn't it ironic that 
64 years later it's going to be taken from us? The voters of Seattle need to know what kind of a project 
they have." 

Monorail spokeswoman Natasha Jones said the dispute is part of doing business in a setting as rich in 
history as Seattle. Staffers are trying to think of a way to honor Kubota, perhaps using the agency's 
public-art program. 

In another appeal involving surplus land, Korean immigrants Young and Taiki Lee, who own Cafe 
Appassionato near the Space Needle, refuse to leave their tiny triangle off Broad Street. They argue 
the monorail doesn't need the piece - and therefore does not deserve to condemn it. The spot appears 
as a landscaped zone, in a SMP architectural concept. 

Eyesore 

The notoriety of the Sinking Ship garage has attracted proposals and political pressures that 
sometimes overshadow the Kubota family's role. 

The SMP has made the public-relations point that the project could improve the neighborhood - 
publishing an image of a fountain, new street trees and fuschia-toned banners around the proposed 
Yesler station. 

William Justen of Samis, which owns Smith Tower next door, has suggested a pedestrian promenade, 
a low-rise building with retail space and underground parking. A park also has been suggested, but 
that drew opposition because Pioneer Square open spaces already are afflicted by drug dealing and 
loitering. 

The Pioneer Square Community Association, which has held dozens of public meetings about the 
property, would like to partner with Fujii to build an affordable housing complex for people earning 
$30,000 to $42,000 a year, executive director Craig Montgomery said. 

"To me, it's a very compelling story as to why the family should continue to have'an ownership 
interest in that space," he said. 

Mike Lindblom: 206-515-5631 or mlindblom~)seattl~times. cent 
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Let There Be 'Blight' 
Welcome to the post-Ke/o world. 

BY WILLIAM R. MAURER 

Thursday, lanuary 11, 2007 12:01 a.m. 

SEATTLE--The city of Burien, Wash., recently decided that a piece of property owned by the seven 
Strobel sisters that had long housed a popular diner-style restaurant was not upscale enough for 
the city's ambitious "Town Square" development, which will feature condos, shops, restaurants and 
offices. Rather than condemn the property for a private developer and risk a lawsuit, Burien came 
up with a plan--it would put a road through the property, and the city manager told his staff to 
"make damn sure" it did. When a subsequent survey revealed that the road would not affect the 
building itself, but only sideswipe a small corner of the property, the staff developed yet another 
site plan that put the road directly through the building. A trial court concluded that the city's 
actions might be "oppressive" and "an abuse of power"--but allowed the condemnation anyway. 
The Washington Court of Appeals affirmed, and the Washington Supreme Court refused to hear the 
case. 

Welcome to the post-i(elo world. The U.S. Supreme Court's 2005 decision made clear that the 
federal courts would not stop local governments across the country from condemning private 
property for economic development. While the court noted that states were free to provide greater 
protections for homes and small businesses if they chose, Washington state stands as evidence 
that a strong state constitution means little if the courts do not enforce it and local governments 
disregard it. 

When Kelo came out, local governments and their lobbyists eagerly explained that ours was not a 
"Kelo state," and that the legislative efforts to restrict eminent-domain abuse in other states were 
unnecessary here. The Washington Constitution explicitly provides that "private property shall not 
be taken for private use" (except in very limited circumstances). "It can't happen here" became the 
oft-repeated message used to placate home and small business owners seeking legislative 
protections for their property. 

--~- 

When it comes to governmental abuse, "it can't happen here" really means "it is happening right 
now." Local governments are busily using mechanisms in state law to threaten neighborhoods and 
abuse property owners, and the state Supreme Court has repeatedly let them get away with it. 

Shortly after Kelo, the Washington Supreme Court allowed the Seattle Monorail to permanently 
condemn a piece of property it needed only temporarily for a construction staging area. Once the 
monorail had completed that legitimate public use, it intended to sell the property at a premium to 
raise revenue. In this way, Washington courts now allow local governments to condemn more land 
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than is necessary, for longer than is necessary, in the hopes that the government can play real- 
estate speculator with whatever is left. 

The court also ruled that the meetings at which a local government determines which property to 
condemn could take place essentially in secret, with the only notice for property owners being a 
posting on an obscure government Web site. The court ignored the fact that computer usage 
among minorities, the elderly and the poor is significantly lower than in other segments of the 
population, and that it is these communities that traditionally have been the target of eminent- 
domain abuse. 

Washington courts now defer to even the most extreme examples of governmental exploitation, 
exemplified by Burien's treatment of the Strobel sisters. So long as the government can 
manufacture a fig leaf of public use or possible public use for constitutional cover, local 
governments can take private property to transfer to other private entities or deliberately target 
properties not upscale enough for the bureaucrats' "vision." 

The tools available for trampling constitutional rights are already there. Since the Kelo decision, 
municipalities have rediscovered Washington's Community Renewal Act, the local incarnation of 
statutes used to destroy working-class land often minority) neighborhoods across the country in 
the 1950s and '60s. The government, under the act, can condemn an entire neighborhood and 
transfer the property to a private developer so long as the government finds that at least some 
property in the neighborhood is "blighted." Unfortunately, this statute is so broadly worded that 
practically every neighborhood in Washington meets the definition of "blight"--things like "obsolete 
platting" and "diversity of ownership" constitute "blight." The statute provides all the devices a 
mildly clever planner needs to pull off a Kelo-style taking. 

Working-class neighborhoods are already feeling the pressure. Auburn recently declared much of 
its beautiful downtown "blighted," and adopted a Community Renewal Plan. One city manager 
explained that blight "means anything that impairs or arrests sound growth"--a hugely elastic 
definition. Similarly, Seattle is considering using the Community Renewal Act in the city's Rainier 
Valley, one of the most diverse neighborhoods in the nation. 

--~- 

Regardless of strong constitutional protections for private property, governments and courts now 
view eminent domain as an area where few if any restrictions exist. And not just in Washington. In 
probably the most appalling example, the U.S. Court of Appeals for the Second Circuit let stand a 
condemnation in which a developer in the Port Chester, N.Y., demanded that Bart Didden give him 
either $800,000 or a 50% share in Mr. Didden's property, which was slated to be a CVS pharmacy- 
-or the developer would have the village condemn it. Mr. Didden refused; the next day, the village 
condemned his property to hand it over to the developer to construct a Walgreens. Tomorrow, the 
U.S. Supreme Court will consider whether to take the case. 

Meanwhile, state and federal courts are turning redevelopment areas into Constitution-free zones, 
where the government can do what it wants with few or no restrictions. It doesn't have to be this 
way. Courts could force the government to comply with the state and federal constitutions. Local 
governments could limit their takings only to legitimate public uses. But until all three branches of 
government begin taking their constitutional obligations seriously, property owners across the 
country face the continued threat of eminent-domain abuse, regardless of what the state or federal 
constitution says. 

Ask the Strobel sisters, who are now fighting for just compensation for a property that was never 
for sale in the first place. 
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Mr. Maurer is executive director of the Institute for lustice, Washington chapter, and the author of 
"A False Sense of Security: The Potential for Eminent-Domain Abuse in Washington, " recently 
published by the Washington Policy Center. The Institute litigated the Kelo case and represents 
Dart Didden in his appeal to the U.S. Supreme Court. 

Copyright O 2007 Dow ~ones & Company, Inc. All Rights Reserved. 
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WASHINGTON VOICES I Editon'al viewsfrom across the stci~te 
~Better notice unreasonably made it increasingly more difficult for the 

public tq obtain information on government activitfes. 
on eminent domain Access to public records is hugely important to newspa- 

R~VATE-property owners absolutely should be given pers such as ours in their role as watchdog forthe public. 
direct, personal notice by government entities about to We hope that Gregoirewill use her bully pulpit as gover- 

take their property through the eminent domain proce- nor to influence her Democratic colleagues who control 
the Legislature to pass these important legislative pro- 

dure. 

Notificationbysimplyputtin~.itonaWebsiteorthrou~h posals. 
some other indirect method leaves it to chance whether an - The Chronicle, Centmlia, Dec. 27 
affected property owner willbe informed in advance. 

Yet the state Supreme Court has ruled that Sound Trans- 
it in the Puget Sound area could use its agencyWeb site to i 
satisfy the notice requirement on eminent domain. Under i 

elristing state law, the court apparently had no other 
choice in its ruling. 

Accordingly, we welcome the bipartisan push by state 
AttorneyGeneral Rob McKenna, a Republican, and Gov. 
I Chris Gregoire, a Democrat, for legislation to require local 
;goveinments to give direct notice to affected.property 
owners when an eminent domain decision is approaching. 
-·Eminent domain is allowed by our U.S. Constitution for 
- ·condemnation of private property for the greater good of a 
i-public project, Such as a highway or school. 

But a majority of local governments are relying on Web 
sit~es for eminent domain notice, as the court is allowing 
Sound Transit to do, or on notification simply in published 
general meeting agendas. That's not adequate notification, 

~PulcKenna said. 
e·, 'Average persons don't scan government Web sites to de- 
>ermme if their property is threatened by an eminentao- 
-:maintaking and they shouldn't be expected to do that. 
..:, The McKenna-Gregoire legislation would require a certi- 
~-fied letter be sent to the affected party when a governing 
Ibody is about to take property. The government entity 
would also be required to publish in the largest area news- 
~paper notification of the meeting to decide onthe eminent 
domain. 

·~; McKenna promised when he ran for attorney general in 
·2004 that he would be a strong advocate for open govern- 
l'·ment on behalf of the people. He has kept that promise not 
r~nly with.this proposed legislation, but also in other ways. 
.That includes, recently, another bipartisan effort with Gre- 
goire to push for legislation to create a "Sunshine Commit- 
·tee" to promote better disclosure of public records. Exemp- 
tions to disclosure approved by the Legislature have 
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Washington View: Eminent domain laws in need of makeover 

Tuesday, August 8, 2006 
DON BRUNELL for The Columbian 

A speeding freight train is bearing down on our state Capitol just like it is many other states. 
Legislators still have a chance to stop it, or at least slow it down, if they will only act. The train 
is fueled by resentment, frustration and anger over issues related to eminent domain. 

The power of eminent domain allows government to take private property for "the public good. 
Historically, governments have used this power judiciously for significant public projects like 
highways, dams and bridges, but in recent years, government has expanded its reach, seizing 
property for relatively minor projects like bike paths. 

While Washington's constitution affords additional protections from local governments taking 
private property for a private use, other eminent domain issues exist. For example, the Seattle 
Monorail Project used the power of eminent domain to purchase 34 businesses, homes and 
properties, sometimes over the objections of the owners. 

In the end, the Monorail Project died, but officials did not give any of the other owners a chance 
to buy back their homes or businesses at the original price. Instead, Monorail officials are selling 
those properties at a profit to pay off the project's debts. 

In 2003, Sound Transit condemned Kenneth and Barbara Miller's property Tor a parn-,, iu-.~U~ 
lot without telling them. The Millers knew officials were interested in their property, but they did 
not hear anything more about it. The Millers were not even notified about the meeting at which 
the decision was made. 

The Millers sued but lost. 

Officials may be buoyed by their court victory and the ability to retire debt by selling off seized 
properties at a profit. But they shouldn't be. Unless lawmakers act to protect home and business 
owners in our state from unfair seizures of property, voters will take measures into their own 
hands through the initiative process. 

The Legislature did not specifically address these issues as they relate to eminent domain. 
Lawmakers should reconsider, because Washington has its own examples of eminent domain 
abuse. 

The intense anger over eminent-domain-related abuses should not come as a surprise. Seizing 
someone's home or business is not just another real estate transaction. In America, there is a 
special, powerful dynamic involved in taking a person's private property. In fact, our founding 
fathers equated the ability to own property with liberty itself. 

President George Washington said, "Private property and freedom are inseparable. 

President ~ohn Adams wrote, "Property must be secured, or liberty cannot exist." 

Ilohn ~ay, the first chief justice of the U.S. Supreme Court, wrote, "No power on earth has a 
right to take our property from us without our consent." 

If recent trends continue,- Washington voters could approve even more restrictive measures in 
the future. If that happens, lawmakers and public officials will have only themselves to blame. 

Initiatives are not the ideal way to make law because poorly written measures and technical 
errors can cause unintended consequences. State lawmakers could head off an initiative by 
modifying eminent domain laws to provide clear and adequate notice, and allow private property 
owners to buy back their homes and businesses for the original purchase price when public 
projects are canceled. 

Don Brunell is president of the Association of Washington Business, Washington state's chamber of 
commerce. Visit www.awb.org. 
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Condemnation for eminent domain 

Tuesday, August ?, 2006 

By BILL VIRGIN 
P-l COLUMNIST 

If this newspaper gig doesn't pan out, maybe I'11 try a new line of work -- commercial real estate 
development comes to mind. One of those big mixed-use high-rise projects would be fun, with glitzy 
retail, pricy condos and a swank hotel; 

And I've got just the property in mind for it -- yours. 

But I don't know if you want to sell, and even if you did, I don't know that I want to pay the market price 
and then some for it. No problem. I'11 simply team up with some local governmental entity, have them 
condemn the property under eminent domain, under the guise of encouraging economic development 
and revitalization, and turn it over to yours truly. 

Sweet deal for me. Not so hot for you. 

The prospects for such scenarios became a little too uncomfortably real last year when the U.S. Supreme 
Court, in a decision variously referred to as the Kelo or New London case (those being the parties 
involved), ruled that government could use eminent domain to take over private property, even if the 
intent was to turn it over to someone else for another private use -- a shopping mall, for example. 

That decision achieved what is nearly impossible in modern American political life -- uniting 
conservatives and liberals in outrage. Some state and local governments quickly moved to pass laws 
forbidding the practice, and at least one major bank in the Southeast said it would not provide funding 
for such projects. 

More than a year later, the Kelo/New London decision continues to reverberate. The Ohio Supreme 
Court ruled last week that a suburb of Cincinnati cannot take private property by eminent domain for a 
multiuse project, according to The Associated Press, which reported that "the court found that economic 
development isn't a sufficient reason under the state constitution to justify taking homes. 

Meanwhile, in Oregon, a state even more fond of initiatives than Washington, a ballot measure on the 
subject appears headed to voters in November. The measure, according to a summary from the Secretary 
of State's Office, "prohibits (a) public body fkom condemning private real property if(it) intends to 
convey to private party. 

The Kelo/New London decision created a stir in Washington as well. Attorney General Rob McKenna 
issued a statement that "the Washington State Constitution prohibits the use of the power of eminent 
domain to condemn private property for private use and reserves to thejudiciary the role in determining 
what constitutes a public use. The Washington Supreme Court has defined the 'public benefit' limitation 
more narrowly than the definition used by the U.S. Supreme Court in the recently announced Kelo 
decision. 
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"Accordingly, the condemnation of private property for the type of development at issue in the Kelo 
case would likely be evaluated as a matter of state constitutional law under standards that are potentially 
more prote~tive of private property rights than those used by the U.S. Supreme Court today. 

That wasn't terribly convincing or reassuring to legislators, who introduced a flurry of bills and 
resolutions in the last session essentially saying, "Darn it, we're not kidding about this." None of them 
passed. 

William Maurer, executive director of the Institute for Justice's Washington chapter, says the skepticism 
isn't misplaced. (The institute, a libertarian legal foundation, has made private property and eminent 
domain one of its core issues.) "Government and the courts have been pushing the envelope" as to what 
would pass muster under the Washington Constitution, he says. 

Both have some vague and broad language with which to work, he adds, such as defining areas as 
"blighted' under an urban renewal law, or the determination of whether the taking is a necessity and the 
purpose is truly public (the former issue was at the center of a recent- controversy in which the city of 
Renton wanted to use eminent domain to redevelop areas of the Highlands it considered blighted). 

Although Washington doesn't have Oregon's statewide vote on the issue to look forward to, at least one 
county will get to weigh in on it. The Pierce County Charter Review Commission has sent to the 
November ballot a provision that would prevent the county from exercising eminent domain for 
economic development. 

Eminent domain is hugely controversial enough when it involves projects with at least the hint of public 
purpose to them, as Washingtonians can attest -- Sea-Tac Airport's third runway, the Seattle monorail 
and Sound Transit's light rail, for example. People in this country still take a dim view of expropriation 
of a person's abode, no matter how humble or "blighted," and it's not just because of the emotional pangs 
that can be raised. 

Continue to cheapen eminent domain by extending it to clearly private uses, and those who do so could 
wind up sinking not only those projects, but also the highways, water lines and the like for which 
government could build a rational justification. 

P-I reporter Bill Virgin can be reached at 206-448-8319 or billvirgin@seattlepi. com. His column 
appears Tuesdays and Thursdays. 

O 1998-2007 Seattle Post-Intelligencer 
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StateLegis~ature, governor fail to protect could sell that property to any- 

residents from abuses of eminent domain ABUSES one, including private interests, 
CONnNUU, FROM PAGEI whe" the public use was com- 

pieted. 

Nonetheless,municipalities home, both properb~es are blight- Constitutional rights are only 

L ast summer, the U.S. Supreme Court I 
nowarguethattheproLections Other things constituting teet them, and our state courts 

BY WILUAM R MAURER ed. as strong as the courts that pro- 

decided Kelo v.New London, which in the Washington Constitu- blightinclude "eucessive land havedemons~atedtha~theyare 
held that cities may constitutionally ~ tion - which they have been coverage: defectivetitleorany- disinclined to protectWashing- 

seize private property and transfer it to tryingto eviscerateIordecades ~ thingthat"substantiallyimpairs tonhomes and smallbusinesses. 
other private entities, such as big-box stores, - are sufficient Everything in or arrests the sound growth of It was therefore incumbent on 
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domain purposes. AkeyholdinginMillerv.~I~~comawas that property and rights of way for sold its interests to an interna- 
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use" condemnation mustbe eitherforapub- to promote "what it considers a higher and housesof prostitution and aban- deserve deliberate and thought- 
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Eminent Domain: Limits to power 

Thursday, January ?~, 2007 

SEATTLE POST-INTELLIGENCER EDITORIAL BOARD 

Bipartisan concern about Washington's eminent domain laws is a first step toward fairness. Sustained 
attention will be needed to eliminate the risks of abuse of power that now lack any realistic court 
remedy. 

It's very encouraging to see Attorney General Rob McKenna, Gov. Chris Gregoire and legislators of 
both parties confront the inadequacy ofprotection. A bill this legislative session should require general 
public notification (beyond Web-based meeting dockets) of condemnation decisions and direct 
notification of landowners by any government considering using eminent domain to acquire property. 
Openness is vital. 

That will deal with one problem. But a 2005 U.S. Supreme Court decision in a Connecticut case helped 
bring to light several concerns. 

Under state law, governments can declare areas blighted as a step toward acquiring private property to 
turn it over to another private owner for development. That's offensive, especially when Washington 
court precedents have developed lover time and in good faith) in a way that courts believe they can't 
interfere with any but utterly arbitrary actions by local governments. 

Although easy reassurances about the sanctity of rights in this state were offered after the 2005 decision, 
preventing abuse could be complex. 

The Legislature, which is a better place to write remedies than the courts, must start reforms now. But 
lawmakers must come back next year equally eager to create wider protections. 

O 1998-2007 Seattle Post-lntelligertcer 
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1F;ditorial 

No taking property withowt notif~cation 

If a government agency wants to take your land for a public use, it ought to notify you of its intention. 
If it plans to make its decision about your land in a public meeting, it ought to notify you of the 
meeting. 

We support Attorney General Rob McKenna's proposal to make this requirement the law in 
Washington. Currently, it is not. That became obvious last year, when the Washington Supreme Court 
ruled against Kenneth and Barbara Miller. Sound Transit had made its decision to take the Millers' 
Tacoma property at a public meeting. The agency had posted a notice of the meeting on its Web page, 
with an agenda item about taking property for a park-and-ride lot. It had not specified the Millers' 
property nor told the Millers individually, and the court said there was no law requiring it do so. 

We said at the time there should be such a law, which McKenna now proposes and House Majority 
Leader Lynn Kessler, D-Hoquiam, will sponsor. This bill is about procedure - and, as Kessler says, 
"about respect." 

There is a second problem in the world of property takings. 

It is about defining when government can take property and when it can't. The state constitution says 
private property may be taken only for public use, but courts have allowed takings for uses that were 
not really public. 

A new paper by the Washington Policy Center says one example is the Community Renewal Law, 
under which a city can declare an area blighted, condemn private property that is not blighted, and 
offer it for use by a private developer, all under the permissive idea that community renewal is a 
public purpose. 

We believe property takings should be limited to uses that are really public: roads, schools, fire 
stations, etc., the protection of public safety and health, and common-carrier utilities such as pipelines 
and electric transmission lines. 

How to define this is a technical question, and to that end McKenna is appointing a group of experts. 
They should draw up a bill that Democrats and Republicans can both support. 

Coovrieht BT '007 The Seattle Times Comoanv 
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Guest columnist 

Eminent domain: eminently nnfair 

By Tom Thompson 
Special to The Times 

It's welcome news that lawmakers in Olympia are sponsoring 
measures this session to clarifl the state constitution's ambiguous 
stance on eminent domain. 

Their effort was prompted by the U.S. Supreme Court's ruling last 
summer in Kelo v. New London, one of the court's most important 
property-rights decisions in decades. 

The justices ruled that the city of New London, Conn., could use 
Tom Thompson 

eminent domain to seize homes - properties, the court agreed, that 
were not "blighted, or otherwise in poor condition" - from a handful 
of owners who refused to make way for a massive, private redevelopment plan. 

The practice of eminent domain has been abused throughout U.S. history. 

When the railroads and many of the nation's highways were built, landowners were sometimes told 
that their properties were condemned and they had to go to court if they wanted "just compensation." 

Even with such high-handed tactics, most eminent-domain condemnations were used for clearly 
delineated public uses. Most of us commonly have associated the use of eminent domain with roads, 
schools or parks. 

But in 1954, the U.S. Supreme Court changed the requirement of "public use" to "public purpose." 
That decision allowed condemnations for slum clearance, even if the property ended up in the hands 
of private parties. Since then, state and local governments have used this as a green light to give new 
cynical meaning to the expression, "I'm fi·om the government, and I'm here to help you." 

The U.S. Supreme Court's decision last summer is a continuation ofa scandalous process gone mad. 

First, state and local governments condemned slums, then blighted areas, then not very blighted areas, 
and now perfectly fine areas, and not just in Connecticut. 

In Lakewood, Ohio, for example, a whole neighborhood of colonial homes was recently deemed 
"blighted" because the backyards were too small and the homes didn't have two-car garages. 
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In the past five years, both state and local governments have taken or threatened to take more than 
10,000 homes and small businesses to turn them over to private developers, according to a report 
compiled by the conservative Institute for Justice in Washington, D.C. 

What these numbers reflect is not some noble effort to revitalize American cities but often a concerted 

campaign by city governments and large real-estate developers to exploit eminent domain for their 
private gain. In Mesa, Ariz., and Cincinnati, Ohio, city council members or redevelopment 
corporation board members either owned property that likely would have increased in value due to 
eminent-domain redevelopment or were themselves the contractors bidding on lucrative construction 
projects. 

In every case of eminent-domain abuse, the cities have justified their actions on the basis of a need to 
make the tax base bigger, or to create jobs. Thus, when mega-pharmacy chain CVS wanted to build a 
new drugstore in Ambridge, Penn., its local developer simply asked the government to seize the land 
and give it a lease; the town complied. The city of Cypress, Calif., prevented a local church from 
building on property it had legally acquired in order to make the land available to a "big box" retailer. 

Too many of the "big box" retailers in need of a vast swath of land are urging cities to condemn 
property to sen~e their own interests, and donating large sums to local officials to help with the effort. 
Tax breaks don't seem to be enough! 

Even an eventual victory in preventing condemnation of property takes its toll; it forces somebody to 
live for years with the threat of having his property unjustly taken away. It has become an accepted 
part of the process that a private developer can pay for a study showing the property is worthy of 
condemnation, and can even pay the attorneys' fees involved in a seizing of land. 

Often the effect - and usually the intended effect - is that people will sell "voluntarily." Although 
most states require that "just compensation" be paid for the land, this often doesn't take into account 
the difference between what the city determines is fair market value and the property's open-market 
value. 

Whatever the efforts of our state representatives to protect us ·fi·om the abuse of eminent domain, they 
are already too late for Lovie Nichols of Bremerton. When the city condemned 22 homes there in 
1996 ostensibly to make way for a sewer-plant extension, all of the owners settled with the city except 
for Nichols, an elderly widow who refused to vacate her home of 55 years. 

She received an eviction notice, but she was not told at the time that the city had sold her property out 
fkom under her as part of an Ii-acre land deal with a local car dealer. Nichols finally was forced to 
move out of her home after the Washington State Supreme Court declined to review her case. 

For the sake of future Lovie Nicholses, our lawmakers must make it harder for the state to take 
someone's private property. 

Tom Thompson has written the screenplayfor afeatureJilm on eminent domain. He also is an adjunct 
faculty member in the School ofBusiness and Economics at Seattle PaciJic University. 
~p~iBhtn30M..Tlle_S_e~le~TimeS Comp~ 
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Eminent Domain: Robin Hood in reverse 

Thursday, June 30 2005 

SEATTLE POST-INTELLIGENCER EDITORIAL BOARD 

In the wake of the U.S. Supreme Court's ruling that government can use the power of eminent domain to 
take one's private property and give it to another, some in Washington state are obviously tempted to 
take a bifurcated view. Yes, it seems fundamentally wrong to allow the confiscatory power of the state 
to be used in such a manner, but, don't worry; they're not allowed to do that sort of stuff in this state. 

It's irresponsible to turn a blind eye to heavy-handed government land grabbing at the national level just 
because the Washington Constitution may block its imposition here. Besides, such complacency may be 
misguided. 

The state constitution does say, "Private property shall not be taken for private use. ..." but it also says, 
"No private property shall be taken or damaged for public or private use without just compensation 
having been first made, or paid into court for the owner. ... 

Anyone confident that private property in Washington state cannot be taken through eminent domain 
only to be sold to another private owner has forgotten the case of Lovie Nichols. Five years ago, the then 
75-year-old Bremerton grandmother was forced out of her home by the city, even though she protested 
that her property was going to be sold to a local car dealer as part of a real estate package designed to 
raise revenue for the city. Both the state Court of Appeals and Supreme Court declined to review her 
case. 

The U.S. Supreme Court's ruling in a Connecticut case that government can take (even with due process 
and fair compensation) one citizen's property and hand it to another because the new owner's use of it is 
deemed more to the public benefit is chilling. 

Justice Sandra Day O'Connor identified the chill's source in her dissent: "The beneficiaries are likely to 
be those citizens with disproportionate influence and power in the political process, including large 
corporations and development firms ... government now has license to transfer property from those with 
fewer resources to those with more. 

O 1998-2007 Seattle Post-lvttelligeutcer 
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Parties unite on eminent domain 

Tuesday, January 9, 2007 

By BILL VIRGIN 
P-l COLUMNIST 

Who says bipartisanship is dead? Every now and then, an issue surfaces that manages to unite people 
across partisan and ideological lines. 

In Washington state, that issue is eminent domain. 

Or more specifically, eminent domain when the purpose is to transfer private property to another private 
owner for a private-sector use. 

A controversial decision by the U.S. Supreme Court in 2005 has spurred both Republican and 
Democratic politicians to push legislation to address at least one concern raised in connection with the 
issue. 

But, as is typical in Washington, the big decisions on eminent domain have likely been postponed until 
after this session, and may be put in the hands of-- what else -- a task force. 

What will be fascinating to watch is just how long the current prevailing, boundary-crossing spirit lasts. 

If divisions occur and objections to doing something significant on the issue of eminent domain arise, 
look for them to come not from between political parties, but between city and state officials. For this 
mess we have to thank the U.S. Supreme Court's Kelo decision that government can take private 
property through eminent domain, even if the intent is to use it not for a "public" purpose such as a 
school or highway but for private economic development. 

The outcry was immediate and widespread. A number of states, including Oregon, put measures on the 
ballot to ban eminent domain when used for private economic development. Oregon's measure, to 
prohibit a public body from condemning private property with the intention of transferring it to another 
private party, passed with 67 percent of the vote. 

In Washington, initial pronouncements that restrictions on eminent domain in this state would limit 
Kelo-like cases were met with considerable skepticism. Those skeptics were not reassured when the 
state Supreme Court last year issued a decision on a different part of the eminent-domain debate, having 
to do with notification. Sound Transit argued, and was upheld, that a posting on its Web site constituted 
sufficient notice that it was planning to condemn a piece ofproperty. 

The response to that is a bill backed by Gov. Chris Cregoire (Democrat), Attorney General Rob 
McKenna (Republican) and House Majority Leader Lynn Kessler (D-Hoquiam), which requires direct 
notification to a property owner as well as a newspaper legal notice of a meeting at which property 
condemnation is to be discussed. 

"It's not asking too much to require that a $4.64 certified letter be sent to property owners who may have 
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their property taken without their consent," McKenna said in a statement last month. "We shouldn't 
expect people to click through hundreds of Web pages every week to make sure their property isn't 
being considered for condemnation." 

Last week McKenna announced plans for a task force to review the state's eminent-domain laws, with a 
report due in time for the 2008 legislative session. Who will sewe on this task force hasn't been 
announced. According to a release from the Washington Policy Center, which sponsored the news 
conference at which McKenna made the announcement, the task force's goal is "to seek ways to reduce 
the threat of eminent-domain abuse without interfering with legitimate exercises of the government's 
ability to condemn property for legitimate public uses." 

Contained in that quote is the very point that might cause the task force to grind to a halt or issue a non- 
committal report. 

One of the prime issues involving eminent-domain laws in Washington is a provision in the state's 
Community Renewal Law that allows municipalities to designate large areas as "blighted." That permits 
the transfer of private property for economic development by others, critics contend; the definition of 
blighted is so broad and vague, they add, as to permit its application almost anywhere. 

But that broadness and vagueness are attractive to cities contemplating sweeping economic 
redevelopment of multiple blocks of property or entire neighborhoods. The city of Renton proposed a 
redevelopment plan of the Highlands area until residents yelled loud enough to block it. 

The city of Seattle, meanwhile, has been proposing a redevelopment plan for Rainier Valley. According 
to information ~i~om the city's Web site, "In the rare instances when eminent domain may be used, it 
would be used as a last resort, and would require approval from the community renewal board and 
Seattle City Council. 

The cities may decide they'd just as soon not give up such powers that, they would argue, can be used to 
achieve some greater public good such as "community renewal." The property owners wary of their real 
estate going to someone else's profit-making venture likely won't see it the same way. 

Watch who gets named to the task force, and who tries to lobby it, to get a sense of whether the 
Legislature gets anything definitive to work with next year -- or whether it gets the sort of report that can 
be summed up as "on the one hand, on the other hand, further study is needed." 

P-I reporter Bill Virgin can be reached at 206-448-8319 or billvivgin@seattlepi. corn. His column 
appears Tuesdays and Thursdays. 
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Suddenly Mayor Baarsma's on the side of fairness 

MICHAEL BINDAS; Staff attorney Institute for Justice, Washington Chapter Seattle 
Last updated: June 18th, 2007 01:19 AM (PDT) 

How ironic that Tacoma Mayor Baarsma is urging the Port of Tacoma to exercise fairness in dealing 
with property owners whose land the port is attempting to take by eminent domain (Dan Voelpel 
column, 6-10). Only three months ago, the mayor displayed a complete disregard for fairness in 
dealing with property owners on another eminent domain issue. 

On March 27, the City Council voted to authorize condemnation actions against property owners in 
South Park Plaza. Councilman Tom Stenger objected to the vote because the property owners had not 
been given notice that the vote would occur. 

Stenger observed that a bill then pending in the state Legislature would require that notice be given by 
certified mail at least 15 days before such a vote and suggested the city had a "moral requirement" to 
provide adequate notice. 

Baarsma, however, insisted on proceeding, and the council voted 7-2 to authorize condemnation 
actions. Just three weeks later, the bill Stenger mentioned became law. That means today, Baarsma's 
conduct would be not only immoral, but also illegal. 

Originally published: June 18th, 2007 01:19 AM (PDT) 
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Bill would revise condemnation rules 

Senate panel passes measure requiring early written notice 

Friday, January 26, 2007 

By MELISSA SANTOS 
P-l REPORTER 

OLYMPIA -- Lawmakers have taken the first step toward revising Washington's eminent domain laws, 
but proponents of reform say more needs to be done to ensure that landowners are treated fairly by the 
government. 

The Senate Judiciary Committee approved a bill Wednesday that would require government agencies to 
notifjr property owners by mail and in the newspaper 15 days before finalizing condemnation decisions 
instead of posting meeting information on the Intemet. Committee Chairman Adam Kline, D-Seattle, 
said the bill corrects "a failure ofgovernment" and is set to "sail through the Senate." 

But an eminent domain bill being introduced early next week in the House is bound to generate more 
controversy, said its sponsor, Rep. Larry Springer, D-KirMand. 

That~measure would prevent jurisdictions from condemning property unless they can prove that they 
have exhausted all other options. It would also bar the government ~-om taking property solely to build 
shops and condominiums or otherwise stimulate economic development. 

And the bill would allow property owners the chance to buy back their land at its original selling price if 
it goes unused, which addresses concerns raised by landowners whose property was condemned to be 
used for the failed Seattle Monorail Project. 

"The property owners wanted to buy it back, but the price became too expensive," Springer said. 

Springer's bill would exclude port authorities that condemn property for economic development 
purposes, he said. 

William Maurer, executive director of the Washington chapter of the Institute for Justice, said Springer's 
bill would help ensure that jurisdictions don't take larger chunks of land than are necessary for the 
projects they're undertaking. 

"Right now, a government agency could take more property than it needs for longer than it needs for the 
public use, and then hope that there'll be some remainder property that it can use to sell to private 
entities," he said. "What the Supreme Court has essentially said is,'We're not going to review the 
determination of whether something is necessary for public use. 

That's what makes the bill passed Wednesday in committee so important, Maurer said. It gives property 
owners notice so they can appeal to a government agency before it meets to make a final decision about 
condemning their land. 
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"Tls is a case that cries out for the Legislature to act, to make sure we have reasonable notification of 
the seizure of somebody's property," said Sen. Mike Carrell, R-Lakewood, the bill's sponsor. 

"You look at every process in government, and we have ways of making sure that we're notifling people 
in basically every process. To have somebody, have their property taken and then hear repeatedly in 
process after process that everything we're doing is absolutely correct is simply wrong." 

Carrell's bill addresses issues raised during a case between Tacoma resident Ken Miller and Sound 
Transit when the city wished to make transportation improvements on his property. Miller did not 
receive written notice of the condemnation decision. 

"There's no recourse for any landowner who doesn't know in advance," Miller said, appearing at 
Wednesday's hearing. "When they tell you upfr-ont that there will be no way to stop this, they weren't 
kidding. " 

Sound Transit spokesman Geoff Patrick said Sound Transit supports the legislation approved 
Wednesday in committee. He said that since Sound Transit's legal battle with Miller, it has started 
sending property owners notices of pending condemnation decisions by mail. 

The bill passed unanimously in committee, and has a bevy of support. Thirty-seven senators signed on 
to the legislation, as have 55 members of the House. The legislation also has the support of Gov. Chris 
Gregoire. 

PROPERTY RIGIITS 

The Legislature is considering measures that would revise Washington's eminent domain laws. 

· One would require government agencies to notifjr property owners by mail and in the newspaper 15 
days before finalizing condemnation decisions. 

· A more controversial bill would prevent jurisdictions from condemning property unless they can 
prove that they have exhausted all other options. It would also bar the government ~om taking property 
solely to build shops and condos or otherwise stimulate economic development. 

For more info: leg.wa. gov/legislature/. 

P-I reporter Melissa Santos can be reached at 360-943-8311 or melissasantos@seattlepi. corn. 
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